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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the.Administrative Appeals Office (AAO) on appeal. The appeal will be remanded. 

The petitioner is an information technology firm. It seeks to employ the beneficiary permanently in 
the United States as a programmer analyst. As required by statute, the petition is accompanied by 
ETA Form 9089, Application for Permanent Employment Certification, approved by the United 
States Department of Labor (DOL). The director determined that the petitioner had not established 
that it had the continuing ability to pay the beneficiary the proffered wage beginning on the priority 
date of the visa petition. The director denied the petition accordingly. · 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 

. I 
properly submitted upon appeal. 

As set forth in the director's March 5, 2009 denial, at issue in this case is whether or not the 
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b )(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petitiOn filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form I-
2908, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(l). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the ETA Form 9089, Application for Permanent Employment 
Certification, was accepted for processing by any office within the employment system of the DOL. 
See 8 C.F.R. § 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary 
had the qualifi'cations stated on its ETA Form 9089, Application for Permanent Employment 
Certification, as certified by the DOL and submitted with the instant petition. Matter of Wing's Tea 
House, 16 I&N Dec. 158 (Acting Reg'1 Comm'r 1977). 

Here, the ETA Form 9089 was accepted on July 21,2007. The proffered wage as stated on the ETA 
Form 9089 is $60,000.00 per year. The ETA Form 9089 states that the position requires a bachelor's 
degree in computer science or engineering and two years of experience in the job offered or two 
years of experience in an alternative occupation of software engineer, analyst, programmer, 
developer or a similar occupation. 

The evidence in the record of proceeding shows that the petitioner is structured as an S corporation. 
On the petition, the petitioner claimed to have been established in 2002 and to currently employ 
fifteen workers. The petition states that the petitioner has over $900,000 per year in gross annual 
income. According to the tax returns in the record, the petitioner's fiscal year is based on a calendar 
year. On the ETA Form 9089, signed by the beneficiary on November 5, 2007, the beneficiary did 
claim to have worked for the petitioner. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
an ETA Form 9089 labor certification application establishes a priority date for any immigrant petition 
later based on the ETA Form 9089, the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for each year thereafter, until the beneficiary obtains 
lawful permanent residence. The petitioner's ability to pay the proffered wage is an essential element in 
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg'! 
Comm'r 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources sufficient to pay the beneficiary's proffered wages, although the totality of the circumstances 
affecting.the petitioning business will be considered ifthe evidence warrants such consideration. See 
Matter ofSonegawa, 12 I&N Dec. 612 (Reg'l Comm'r 1967). 

Based on the evidence submitted on appeal, and considering the totality of the circumstances in this 
individual case, it is concluded that the petitioner established that it is more likely than not that it 
possessed the continuing ability to pay the proffered wage from the priority date to the present. 
Therefore, the director's decision on this issue is withdrawn. 

However, beyond the decision of the director,2 the petitioner has not established that the beneficiary 

2 
An application or petition that fails to comply with the technical requirements of the law may be 

denied by the AAO even if the director does not identify all of the grounds for denial in the initial 
decision. See Spencer Enterfrises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 
2001 ), affd, 345 F.3d 683 (91 Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) 
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is qualified for the offered position. The petitioner must establish that the beneficiary possessed all 
the education, training, and experience specified on the labor certification as of the priority date. 8 
C.P.R. § 103..2(b)(l), (12). See Matter of Wing's Tea House, 16 I&N Dec. 158, 159 (Acting Reg'l 
Comm'r 1977); see also Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg'l Comm'r 1971). In 
evaluating the beneficiary's qualifications, USCIS must look to the job Offer portion of the labor 
certification to determine the required qualifications for the position. USCIS may not ignore a term 
of the labor certification, nor may it impose additional requirements. See Matter of Silver Dragon 
Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm'r 1986). See also, Madany v. Smith, 696 F.2d 
1008 (D.C. Cir. 1983); K.R.K.1rvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra
Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

On the labor certification, the beneficiary claims to qualify for the offered position based on experience 
as a programmer analyst with the petitioner from June 3, 2006 to the present;3 a senior systems analyst 
with in Bangalore, India, from November 2, 2005 to May 22, 2006; a 
programmer with in Hyderabad, India from March 1, 2005 to 
October 31, 2005; a software developer with , in Hyderabad, 
from June 21, 2004 to February 28, 2005; and a software engineer with m 
Hyderabad, from April 9, 2002 to June 19, 2004. 

The beneficiary's claimed qualifying experience must be supported by letters from employers giving 
the name, address, and title of the employer, and a description of the beneficiary's experience. See 8 
C.P.R. § 204.5(1)(3)(ii)(A). 

The record contains a letter on letterhead, dated May 22, 2006 and signed 
by Associate Vice President, which states that the beneficiary was 
employed by the organization from November 2, 2005 to May 22, 2006 as a Systems Analyst. The 
letter did not provide the duties performed by the beneficiary. In response to the RFE issued by the 
AAO, the petitioner provided a second letter on letterhead, dated June 11, 
2012 and signed by Group Manager- which states that the beneficiary was 
employed by the company from November 5, 2005 to May 22, 2006 as a Senior Systems Analyst. 
However, the address on the letter is 

The previously submitted letter and the ETA Form 
9089 list this employer's address as Bangalore. It is incumbent on the. petitioner to resolve any 
inconsistencies in the record by independent objective evidence, and attempts to explain or reconcile 
such inconsistencies, absent competent objective evidence pointing to where the truth, in fact, lies, 
will not suffice. See Matter of Ho, 19 I&N Dec. 582, 591-592 (BIA 1988). 

The record contains · a letter on letterhead, dated June 7, 2012 

(noting that the AAO conducts appellate review on a de novo basis). 
3 When determining whether a beneficiary has the required minimum experience for a position, the 
AAO will not consider experience gained by the beneficiary with the petitioner in the offered 
position. See generally, Delitizer Corp. ofNewton, 88-INA-482, May 9, 1990 (BALCA). 
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and signed by , Manager - HR, which states that the beneficiary was 
employed full-time as a rogrammer from · March 1, 2005 to October 31, 2005. The record also 
contains a letter on letterhead, dated June 1, 2012 and 
signed by , which states the beneficiary was employed full-time from June 21, 
2004 to February 28, 2005 as a software developer. These two letters use the same font and 
structure, and, . other than the dates and the title of the positions, they use identical wording. This 
raises questions about the authenticity of the submitted letters. Without additional evidence, the 
AAO cannot conclude that these letters accurately represent the beneficiary' s prior employment 
experience. 

Finally, the record includes a letter on (Formerly, 
letterhead, dated June 11 , 2012 and signed by Vice President, 

which states that the beneficiary was employed full-time as a software engineer from April 9, 2002 
to June 19, 2004, However, this letter does not include an address of the employer as required by 
regulation. 

Therefore, the evidence in the record does not establish that the beneficiary possessed the required 
experience set forth on the labor certification by the priority date. Accordingly, the petitioner has 
failed to establish that the beneficiary is qualified for the offered position. The petition cannot be 
approved for this reason. 

In view of the foregoing, the previous decision of the director will be withdrawn. The petition is 
remanded to the director for consideration of the issue stated above. 

ORDER: The director's decision is withdrawn; however, the petttlon is currently not 
approvable for the reasons discussed above, and therefore the AAO may not approve· 
the petition at this time. Because the petition is not approvable, the petition is 
remanded to the director for issuance of a new, detailed decision which, if adverse to 
the petitioner, is to be certified to the AAO for review. 


