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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The decision of the director will 
be withdrawn, and the matter will be remanded to the director for further consideration and a new 

I . 

decision. 

The petitioner is an individual. He seeks to permanently employ the beneficiary in the United States 
as a nanny. The petitioner requests classification of the beneficiary as a professional or skilled 
worker pursuant to section 203(b )(3)(A) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b )(3)(A). 1 

As required by statute, the petition is accompanied by an ETA Form 9089, Application for 
Permanent Employment Certification, approved by the United States Department of Labor (DOL). 
The priority date is December 4, 2007, the day the DOL accepted the ETA Form 9089 for 
processing. See 8 C.P.R. § 204.5(d). 

As set forth in the director's denial, the issue in this case is whether the petitioner has the ability to 
pay the proffered wage as of the priority date and continuing until the beneficiary obtains lawful 
permanent residence. The director denied the instant petition because the petitioner failed to submit 
his monthly living expenses and a list of his current assets. 

The record shows that the appeal is properly filed and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into the 
decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal. 2 

The regulation at 8 C.F .R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petitiOn filed by or for an 
employment-based immigrant which requires an offer of employment must be 

1 Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to 
qualified immigrants who are capable of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in 
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), also grants 
preference classification to qualified immigrants who hold baccalaureate degrees and are members 
of the professions. 
2 

The submission ·of additional evidence on appeal is allowed by the instructions to Form I-290B, 
Notice of Appeal or Motion, which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(l). 
The record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on appeal. See Matter ofSoriano, 19 I&N Dec. 764 (BIA 1988). 
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; accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 

. annual reports, federal tax returns, or audited financial statements. 

The proffered wage as stated on the ETA Form 9089 is $8.86 per hour ($18,054.40 per year.) The 
ETA Form 9089 states that the position requires twenty-four months of experience as a nanny. 

In determining the petitioner's ability to pay the proffered wage during a given period, US CIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established 
that he employed and paid the beneficiary the full proffered wage from the priority date in 2007 
onwards. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1 51 Cir. 2009); Taco Especial v. 
Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), aff'd, No. 10-1517 (6th Cir. filed Nov. 10, 
2011). Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay 
the proffered wage is well established by judicia.! precedent. Elatos Restaurant Corp. v. Sava, 632 F. 
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. 
Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). 

Since the petitioner is an individual, his ability to pay will be analyzed as if he were a sole 
proprietorship, a business in which one person operates the business in his or her personal capacity . 

. Black' s Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole proprietorship does not 
exist as an entity apart from the individual owner. See Matter of United Investment Group, 19 I&N 
Dec. 248, 250 (Comm'r 1984). Therefore the sole proprietor's adjusted gross income, assets and 
personal liabilities are also considered as part of the petitioner's ability to pay. Sole proprietors 
report income and expenses from their businesses on their individual (Form 1 040) federal tax return 
each year. The business-related income and expenses are reported on Schedule C and are carried 
forward to the first page of the tax return. Sole proprietors must show that they can cover their 
existing business expenses as well as pay the proffered wage out of their adjusted gross income or 
other available funds. In addition, sole proprietors must show that they can sustain themselves and 
their dependents. See Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (71h 

Cir. 1983). 
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In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioner could 
support himself, his spouse and five dependents on a gross income of slightly more than $20,000 
where the beneficiary's proposed salary was $6,000 or approximately thirty percent (30%) of the 
petitioner's gross income. 

In the instant case, the sole proprietor supports a family of four. The proprietor's tax returns reflect 
an adjusted gross income (Form 1040, line 37) for 2007 of $326,736. Thepetitioner also submitted 
his and his wife's W-2 Forms for 2008. These reflect annual earnings for 2008 of$60,406.13 for the 
petitioner and $213,100.00 for his wife. 

On appeal, the. petitioner submitted lists of his family's monthly living expenses showing monthly 
living expenses of $7,385.00, for an annual total of $88,620.00 for 2007; and, $7,235.00, for an 
annual total of $86,820.00 for 2008. 

The petitioner also subJ;llitted a list of personal short term assets, which lists motor vehicles, 
retirement and 401K accounts, and the petitioner's residential property value. However, no evidence 
was submitted in support of the values of these personal assets. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 (Reg'l Comm'r 1972)). It is noted that employers do not 
encumber or liquefy personal property . such as automobiles or their primary residence to pay 
employee wages. 

·Based upon the evid~nce in the record and submitted on appeal, the petitioner has established that it 
is more likely than not that he has possessed the ability to pay the proffered wage of $18,054.40, as 
of the priority date and continuing until the beneficiary obtains lawful permanent residence. 
Therefore, the director's.decision on this issue is withdrawn. 

Bey,ond the decision of the director, the evidence in the record does not establish that the beneficiary 
possesses the required experience for the offered position. As is discussed above, the petitioner must 
demonstrate that the beneficiary possessed all of the requirements stated on the labor certification as of 
the December 4, 2007 priority date. See Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. 
Comm. 1977). 

The labor certification states that the offered position requirestwenty-four months of experience as a 
nanny. Part K of the labor certification states that the beneficiary qualifies for the offered position 
based on experience as a housekeeper/cook for ~ from 
February 10, 1997 to May 16, 1997 for 15 hours per week, and as a nanny for 
from February 1, 1997 to November 30,2000 for 35 hours per week. No other experience is listed. 

The regulation at 8 C.F.R. §204.5(1)(3) provides: 

(ii) Other documentation--
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(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

The record contains an unsigned experience letter from stating she employed the 
beneficiary as a housekeeper, and that the beneficiary performed all household duties and also took 
care of her son Ignacio during his early years as his nanny, from February 1, 1997 to November 30, 
2000. However, this letter is not signed, and does not describe the duties performed by the 
beneficiary in detail. Additionally, the letter does not state if the job was full-time. 

Therefore, the evidence in the record is not sufficient to establish that the beneficiary possessed the 
twenty-four months of experience as a nanny by the priority date as required by the terms of the 
labor certification. 

Finally, the petitioner's personal monthly expenses for 2007 and 2008 reflect expenses for "kids after 
school care" in the amount of $500 and $450 per month, respectively. Therefore, it does not appear that 
a full time, bona fide job opportunity exists for the beneficiary as a nanny with the petitioner since the 
petitioner only spends $500 a month on child care. It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile 
such inconsistencies will not suffice unless the petitioner submits competent objective evidence 
pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on 
any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Id at 591. 

In view of the foregoing, the previous decision of the director will be withdrawn. The petition is 
remanded to the director for consideration of the issue stated above. The director may request any 
additional evidence considered pertinent. Similarly, the petitioner may provide additional evidence 
within a reasonable period of time to be determined by the director. Upon receipt of all the 
evidence, the director will review the entire record and enter a new decision. 

ORDER: The director's decision is withdrawn; however, the petition is currently unapprovable for 
the reasons discussed above, and therefore the AAO may not approve the petition at this 
time. Because the petition is not approvable, the petition is remanded to the director for 
issuance of a new, detailed decision which, if adverse to the petitioner, is to be certified 
to the Adi.ninis.trative Appeals Office for review. 


