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DISCUSSION: The Director, Nebraska Service Center (director), denied the employment-based 
immigrant visa petition. The petitioner appealed the decision to the Administrative Appeals Office 
(AAO). The matter will be remanded to the director. 

The petitioner describes itself as a medical and cardiology consultant entity. It seeks to permanently 
employ the beneficiary in the United States as a computer analyst. The petitioner requests classification 
of the beneficiary as a professional or skiHed worker pursuant to section 203(b)(3)(A) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A). 

The petition is accompanied by a Form ETA 750, Application for Alien Employment Certification 
(labor certification), certified by the U.S. Department of Labor (DOL). The priority date of the 

·. petition, which is the date the DOL accepted the labor certification for processing, is March 30, 
2003. See 8 C.F.R. § 204.5(d). 

The director's May 4, 2009 denial determined that the petitioner failed to demonstrate that the 
beneficiary met the minimum educational requirement of the labor certification as of the priority 
date. The director also noted that the Form ETA 750 of record, although displaying the origimtl DOL 
tricolor stamp on page 1, is actually a copy. Further, the director pointed out the existence of <t 

possible familial relationship between the beneficiary and the petitioner·s sole shareholder. 
questioning whether the relationship was disclosed to DOL. 

The record shows that the appeal is properly filed and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into the 
decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted upon appeal. 1 

At the outset, it is important to discuss the respective roles of the DOL and U.S. Citizenship and. 
Immigration Services (USCIS) in the employment-based immigrant visa process. As noted above, the 
labor certification in this matter is certified by the DOL. The DOL's role in this process is set forth at 
section 212(a)(5)(A)(i) of the Act, which provides: 

Any alien who seeks to enter the United States for the purpose of performing skilled or 
unskilled. labor is inadmissible, unless the Secretary of Labor has determined and 
certified to the Secretary of State and the Attorney General that-

1 
The submission of additional evidence on appeal is allowed by the instructions to the Form l-290l3, 

which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(1). The record in the instant case 
provides no reason to preclude consideration of any of the documents newly submitted on appeal. 
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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(I) there are not sufficient workers who are able, willing, qualified (or equal I y 
qualified in the case of an alien described in dause (ii)) and available at the time 
of application for a visa and admission to the United States and at the place 
where the alien is to perform such skilled or unskilled labor, and 

(II) the employment of such alien will not adversely affect the wages ancl 
working conditions of workers in the United States similarly employed. 

It is significant that none of the above inquiries assigned to the DOL, or the regulations implementing 
these duties under 20 C.P.R. § 656, involve a determination as to whether the position and the alien are 
qualified for a speCific immigrant classification. This fact has not gone unnoticed by federal circuit 
courts: 

1",•,1 

There is no doubt that the authority to make preference classification decisions rests 
with INS. · The language of section 204 cannot be read otherwise. See Castaneda
Gonzalez v. INS, 564 F.2d-417, 429 (D.C. Cir. 1977). In turn, DOL has the authority 
to make the two determinations listed in section 212(a)(14)? Id. at 423. The 
necessary result of these two grants of authority is that section 212(a)(l4) 
determinations are not subject to review ·by INS absent fraud or willful 
misrepresentation, but all matters relating to preference classification el igibi I i ty not 
expressly delegated to DOL remain within INS' authority. 

Given the language of the Act, the totality of the legislative history, and the agencies· 
own interpretations of their duties under the Act, we must conclude that Congress did 
not intend DOL to have primary authority to make any determinations other than the 
two stated in section 212(a)(14) .. If DOL is to analyze alien qualifications, it is for 
the purpose of "matching" them with those of corresponding United States workers so 
that it will then be "in a position to meet the requirement of the law," namely the 
section 212(a)(14) determinations. 

Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983). Relying in part on Maduny, ()l)6 F.2d 
at 1008, the Ninth Circuit stated: 

[I]t appears that the DOL is responsible only for determining the availability of 
suitable American workers for a job and the impact of alien employment upon the 
domestic labor market. It does not appear that the DOL's role extends to determining 
if the alien is qualified for the job for which he seeks sixth preference status. That 
determination appears to be delegated to the INS under section 204(b ), 8 U .S.C. 

2 Based on revisions to the Act, the current citation is section 212(a)(5)(A). 
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§ 1154(b), as one of the determinations incident to the INS's decision whether the 
alien is entitled to sixth preference status. 

K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006, 1008 (9th Cir. 1983). The court relied on an amicus brie f 
from the DOL that stated the following: 

The labor certification made by the Secretary of Labor ... pursuant to section 
212(a)(14) of the [Act] is binding as to the findings of whether there are able, willing, 
qualified, and available United States workers for the job offered to the alien, and 
whether employment of the alien under the terms set by the employer would 
adversely affect the wages and working conditions of similarly employed United 
States workers. The labor certification in no way indicates that the alieil ofj"ered the 
~ertified job opportunity is qualified (or not qualified) to perform the duties of thu t 
job. 

(Emphasis added.) !d. at 1009. The Ninth Circuit, citingK.R.K. Irvine, Inc., 699 f2d at 1006, revisit ed 
this issue, stating: 

/ 

The Department of Labor (DOL) must certify that insufficient domestic workers are 
available to perform the job and that the alien's performance of the job will not 

I .. adversely affect the wages and workin.g conditions of similarly employed domestic 
workers. !d. § 212(a)(14), 8 U.S.C. § 1182(a)(14). The INS then makes its own 
determination of the alien ' s entitlement to sixth preference status . /d. ~ 204(b), · 
8 U.S.C. § 1154(b). See generally K.R.K. Irvine, Inc. v. Landon, 699 F.2d lOOn , 
1008 9th Cir.1983). 

The INS, therefore, may make a de novo determination of whether the alien is in f(tct 
qualified to fiiJ the certified job offer. 

Tongatapu Woodcraft Hawaii, Lt~. v. Feldman, 736 F. 2d 1305, 1309 (9th Cir. 1984). 

Therefore, it is the DOL' s responsibility to determine whether there are qualified U.S. workers 
available to perform the offered position, and whether the employment of the beneficiary will 
adversely affect similarly employed U.S. workers. It is the responsibility of USCIS to determine if 
the beneficiary qualifies for the offered position, and whether the offered position and beneficiary 
are eligible for the requested employment-based immigrant visa classification . 

In the instant case, the petitioner requests classification of the beneficiary as a professional or skilled 
worker pursuant to section 203(b)(3)(A) of the Act, 8 U.S.C. § 1153(b)(3)(A);:~ 

· 
3 Employment-based immigrant visa petitions are filed on Form I-140, Immigrant Petition for Alien 
Worker. The petitioner indicates the requested classification by checking a box on the Form 1-140. 
Th.e Form 1-140 version in effect when this petition was filed did not have separate boxes for the 



(b)(6)Page 5 

Section 203(b)(3)(A)(i) of the Act provides for the granting of preference classification to qualified 
immigrants who are capable of performing skilled labor (requiring at least two years training or 
e'xperience), not of a temporary nature, for which qualified workers are not available in the United 
States. See also 8 C.F.R. § 204.5(1)(2). 

/ 

The regulation at 8 C.P.R. § 204.5(1)(3)(ii)(B) states: 

If the petition is for a skilled worker, the petition must be accompanied by evidence · 
that the alien meets the educational, training or experience, and any other 
requirep1ents of the [labor certification]. The minimum requirements for this 
classification are at least two years of training or experience. 

The determination of whether a petition may be approved for a skilled worker is based on the 
requirements of the job offered as set forth on the labor certification. See 8 C.F.R. § 204.5(1)(4). The 
labor certification must require at least two years of training and/or experience. ·Relevant post
secondary education may be considered as training. See 8 C.P.R. § 204.5(1)(2). 

The beneficiary must also meet all of the requirements of the offered position set forth on the labor 
certification by the priority date of the petition. 8 C.F.R. § 103.2(b )(!), (12). See Muller oji.Ving ·' 
Tea House, 16 I&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also Matter of" Ko(ighak. 14 l&N 
Dec. 45,49 (Reg. Comm. 1971). 

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g., 
by regulation, USCIS must examine "the language of the labor certification job requirements" in 
order to determine what the petitioner must demonstrate about the beneficiary's quali!ications. 
Madany, 696 P.2d at 1015. The only rational manner by which USCIS can be expected to interpret 
the meaning of terms used to describe the requirements of a job in a labor certification is to 
"examine the certified job offer exactly as it is completed by the prospective employer.'· Rosedale 
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS's 
interpretation of the job's requirements, as stated on the labor certification must involve '·reading 
and applying the plain language of the [labor certification]." !d. at 834 (emphasis added). USCI S 
cannot and should not reasonably be expected to look beyond the plain language of the labor 
certification or otherwise attempt to divine the employer's intentions through some sort of reverse 
engineering of the labor certification. · 

professional and skilled worker classifications. In the instant case, the petitioner selected Part i Box 
e of Form 1-140 for a professional or skilled worker. The petitioner did not specify elsewhere in the 
record of proceeding whether the petition should be considered under the skilled worker or 
professional classification. After reviewing, the minimum requirements of the offered position set 
forth on the labor certification and the standard requirements of the occupational classification 
assigned to the offered position by the DOL, the AAO will consider the petition under the skilled 
worker category. 
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In the instant case, the labor certification states that the offered position has ·the following minimum 
requirements: 

EDUCATION 
Grade School: Blank. 
High School: Blank. 
College: One year. 
College Degree Required: Blank. 
Major Field of Study: Programming. 
TRAINING: None Required. 
EXPERIENCE: Two years in the job offered or in the related occupation of programmer or analyst. 
OTHER SPECIAL REQUIREMENTS: Must have certification of completion in Visual Basic. 
SOL-server, Oracle and Developer 2000. 

The labor certification states that the beneficiary possesses a three-year Bachelor's degree in Commerce 
from in India, received in 1992; a three-year Bachelor's degree in Lavv from 

. . in India, completed in 1995; and a one-year Post-Graduate Diploma in computer 
Programming from , in India, completed in 1998. 

' · 

The record contains the following evidence: (i) a copy of the beneficiary's one-year Post-Graduat e 
Diploma in Computer Programming issued by . • 

in India, in 1998, accompanied by a copy of the official transcripts ; (ii) a copy of the 
beneficiary's three-year Bachelor of Laws degree from and transcripts; and (iii) 

. a copy ofthe beneficiary's three-year Bachelor of Commerce degree from and 
transcripts. 

. . 
The record also contains an evaluation of the beneficiary's educational credentials prepared by 

for _ . . on July 12, 2001. The evaluation states that the beneliciary's 
Bachelor of Commerce and Bachelor of Laws from together are equivalent to a 
bachelor's degree in Business and Law offered by an accredited university in the United States. 

A three-year bachelor's degree will generally not be considered to be a "foreign equivalent degree·· 
to a U.S.baccalaureate. See Matter ofShah, 17 l&N Dec. 244 (Reg. Comm. 1977). Where the 
analysis of the beneficiary's. credentials relies on a combination of lesser degrees and/or work 
experience, the result is the "equivalent" of a bachelor's degree rather than a full U.S. baccalaureate 
or foreign equivalent degree required for classification as a professional. However, in the instant 

\.. . 
case, the labor certification only requires the equivalent . of one year of college-level study in 
programming. The labor certification does not require an actual degree. 

' · 
Based on the evidence of record, the AAb has reviewed the Electronic Database for Global 
Education (EDGE) created by the American Association of Collegiate Registrars and Admissions 
Officers (AACRAO). According to its website, AACRAO is "a nonprofit, voluntary, professional 
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association of more than 11,000 higher education admissions and registration professionals who 
represent more than 2,600 institutions and agencies in the United States and in over 40 countries 
around the world." See http://www.aacrao.org/About-AACRAO.aspx. Its mission "is to serve and 
advance higher education by providing leadership in academic and enrollment services.· ' !d. EDGE 
is "a web-based resource for the evaluation of foreign educational credentials." See 
http://edge.aacrao.orglinfo.php. Authors for EDGE must work with a publication coi1sultant and a 
Council Liaison with AACRAO's National Council on the Evaluation of Foreign Educational 
Credentials.4 If placement recommendations are included, the Council Liaison works with the 
author to give feedback and the publication is subject to final review by th~ entire Council. !d. 
USCIS considers EDGE to be a reliable, peer-reviewed source of information about f()reign 
credentials equivalencies.5 

EDGE discusses postgraduate diplomas in India, for which the entrance requirement is completion 
of a two- or three-year baccalaureate degree. EDGE states that a postgraduate diploma following a 
two..:year bachelor's degree represents attainment of a level of education comparable to ont: year of 
university study in the United States. EDGE also states that a postgraduate diploma f<lllowing a 
three-year bachelor's degree represents attainment of a level of education comparable to a bachelor's 
degree in the United States. 

Because the beneficiary possesses a postgraduate diploma following a three-year bachelor's degree, 
which according to EDGE is at least equivalent to one year of university study in the United States. 
and the labor certification does not require an actual degree, the AAO concludes that the beneficiary 
has met the minimum educational requirement of the labor certification as of the priority date. The 
petitioner has overcome the director's basis of denial. 

4 See An Author 's Guide to Creating AACRAO International Publications available at 
http://www.aacrao.org/Libraries/Publications_Documents/GUIDE _TO_ CREATING _INTERN A TIO 
NAL PUBLICATIONS l.sflb.ashx. 
s - - ' . 
· In Confluence Intern., Inc. v. Holder, 2009 WL 825793 (D.Mmn. March 27, 200Y), the court 
determined that the AAO provided a rational explanation for its reliance on information provided by 
AACRAO to support its decision. In Tiseo Group, Inc. v. Napolitano, 2010 WL 3464314 
(E.D.Mich. August 30, 2010), the court found that USCIS had properly weighed the evaluations 
submitted and the information obtained from EDGE to conclude that the alien 's three-year foreign 
"baccalaureate" and foreign "Master's" degree were only comparable to a U.S . bachelor's degree. 
In Sunshine Rehab Services, Inc. 2010 WL 3325442 (E.D.Mich. August 20, 2010), the court upheld 
a USCIS determination that the alien's three-year bachelor's degree was not a l(m~ign equivalent 
degree to a U.S. bachelor's degree. Specifically, the court concluded that USCIS was entitled to 
prefer the information in EDGE and did not abuse its discretion in reaching its conclusion. The 
court also noted that the labor certification itself required a degree and did not allow for the 
combination of education and experience. 
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Although the petitioner ·has established that the beneficiary met the mmtmum educational 
requirement of the labor certification as of the priority date, the petition is not approvable for the 
following reasons. 

As pointed out by the director in the denial, the record lacks an driginal Form ETA 7)0. The 
regulations at 8 C.F.R. §§ 204.5(a)(2) and 204.5(1)(3)(i) require that any Form 1-140 petition filed 
under the preference category of section 203(b )(3) of the Act be accompanied by a labor 
certification. 

The regulation at 8 C.F.R. § 103.2(b) provides: 

Submitting copies of documents. Application and petition forms must be submitted in 
the original. Forms and documents issued to support an application or petition, suclt 
as labor certifications, Form IAP-66, medical examinations, affidavits, formal 
consultations, and other statements, must be submitted in the original unless 
previously filed with [USCIS]. 

(emphasis added). 

The regulation at 8 C.F.R. § 204.5(g) provides: "In general, ordinary legible photocopies of such 
documents (except for labor certifications from the Department ofLabur) will be acceptable for 
initiahtiling and approval." (emphasis added). The regulation at 20 C.F.R. * fi56.30(e) provides for 
the issuance of duplicate labor certifications by the DOL only upon the written request or a consul<tr 
or immigration officer.6 In response to the director's RFE, the petitioner explained that the ETA 750 
submitted with Form I-140 was the original labor certification containing the original ink stamp and 
signature of the certifying officer. The petitioner also made reference to the regulations at 20 C. F. R. 
§ 656.30( e), pointing out that only USCIS could have requested a duplicate labor certification. The 
record of proceeding does not indicate that a duplicate labor certification was ever requested. This 
issue remains unresolved and therefore, the petition is not approvable. 

Also as noted in the director's denial, the petitioner's sole shareholder, , has the same 
last name of the beneficiary, ~ However, the record lacks conclusive evidence as to 
whether the petition is based on a bona fide job offer or whether a pre-existing family, business, or 

6 The regulation at 20 C.F.R. § 656.30(e) provides: 

(e) Certifying Officers shall issue duplicate labor certifications only upon the written 
request of a Consular or Immigration Officer. Certifying Officers shall issue such 
duplicate certifications only to the Consular or Immigration Officer who submitted 
the written request. An alien, employer, or an employer or alien's agent, therefore , 
may petition an Immigration or Consular Officer to request a duplicate from " 
Certifying Officer. 
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personal relationship mav have influenced the labor certification. According to the petitioner's 2007 
tax return of record, . owns 100% of the petitioner's common stocks. and 
the beneficiary, have the same last names. 

Under 20 C.F.R. §§ 626.20(c)(8) and 656.3, the petitioner has the burden when asked to show that a 
valid employment relationship exists, that a bona fide job opportunity is available to U.S. workers . 
See Matter of Amger Corp., 87-INA-545 (BALCA 1987). A relationship invalidating a hona .fide 
job offer may arise where the beneficiary is related to the petitioner by "blood .. or it may ·'be 
financial, by marriage, or through friendship." See Matter of Summart 374, 00-INA-93 (L3ALCA 
May 15, 2000). Where the person applying for a position owns the petitioner, it is not a hona fide 
offer. See Bulk Farms, Inc;. v. Martin, 963 F.2d 1286 (91

h Cir. 1992) (denied labor certification 
application for president, sole shareholder and chief cheese maker even where no person qualified 
for position applied). In Matter of Silver Dragon Chinese Restaurant, J 9 l&N Dec. 401 (Comm . 
1986), the commissioner noted that while it is not an automatic disqualification for an alien 
beneficiary to have an interest in a petitioning business, if the alien bene1iciary's true relationship to 
the petitioning business is not apparent in the labor certification proceedings, it causes the certi fy[ng 
officer to fail to examine more carefully whether the position was clearly open to qualified U.S. 
workers and whether U.S. workers were rejected solely for lawful job-related reasons. That case 
relied upon a Department of Labor (DOL) advisory opinion in invalidating the labor certification. 
The regulation at 20 C.F.R. § 656.30(d) providesthat [USCIS], the Department of State or a court 
may invalidate a labor certification upon a determination of fraud or willful misrepresentation or a 
material fact involving the application for labor certification. 

In Hall v. McLaughlin, 864 F.2d 868 (D.C. Cir. 1989), the court affirmed the district court· s 
dismissal of the alien's appeal from the Secretary of Labor's denial of his labor certification 
application. The court found that where the alien was the founder and corporate president of the 
petitioning corporation, absent a genuine employment relationship, the alien's ownership in the 
corporation was the functional equivalent of self-employment. 

Given the possible relationship between you and the beneficiary, this may too be the funuional 

equivalent of self-employment. The observations noted above suggest that further investigation may 
be warranted under our consultation authority at 204(b) of the Act, in order to determine whether 
any family, business, or personal relationship between the petitioner and the beneficiary represents 
an impediment to the approval of any employment-based visa petition filed by this petitioner on 
behalf of this beneficiary. This issue remains unresolved and therefore, the petition is not 
approvable. 

The petition is also not approvable because the petitioner has also failed to establish its ability to pay 
the proffered wage as of the priority date and continuing until the beneficiary obtains lawful 
permanent residence. See 8 C.F.R. § 204.5(g)(2).7 

7 An application or petition that- fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
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In determining the petitioner's ability to pay the proffered wage, USCIS first examines whether the 
petitioner has paid the beneficiary the full proffered wage each year from the priority date. If I he 
petitioner has not paid the beneficiary the full proffered wage each year, USCIS will next examine 
whether the petitioner had sufficient net income or net current assets to pay the difference between 
the wage paid, if any, and the proffered wage.8 If the petitioner's net income or net current assets is · 
not sufficient to demonstrate the petitioner's ability to pay the proffered wage, USCIS may also 
consider the overall magnitude _of the petitioner's business activities. See Matter o{ Soneguwa. 12 
I&N Dec. 612 (Reg'l Comm'r 1967). 

Here, the Form ETA 750 was ac{fepted on March 30, 2003. The proffered wage as stated on the 
Form ETA 750 is $53,200 per year. 

In the instant case, the petitioner did employ and pay the. beneficiary the full proffered wage in each · 
year except 2003. In that year, the petitioner paid the beneficiary $53,040, $160 less than the proffered 
wage. The petitioner submitted only its 2007 federal income tax return. Therefore, there is no 
regulatory prescribed evidence in the record to demonstrate the petitioner's ability to pay the proflerecl 
wage in 2003. Further, the petitioner failed to establish that factors similar to Sonegmvo existed in the 
instant case, which would permit a conclusion that the petitioner had the ability to pay the proffered 
wage despite its shortfalls in wages paid to the beneficiary, net income and net current assets. 

I 

Accordingly, after considering the totality of the circumstances, the petitioner has also failed to estahl ish 
its continuing ability to pay the proffered wage to the beneficiary since the priority dare. 

In view of the foregoing, the previous decision of the director will be withdrawn. The petition is 
remanded to the director for consideration of the issues stated above. The director may request any 
additional evidence considered pertinent. Similarly, the petitioner may provide additional evidence 
within a reasonable period of time to be determined by the director. Upon receipt of all the 
evidence, the director will review the entire record and enter a new decision. 

ORDER: The director's decision is withdrawn; however, for the reasons discussed above the 
petition is currently not approvable, and therefore the AAO may not approve the 
petition at this time. Because the petition is not approvable, the petition is remanded 

initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3cl Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 
8 See River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1st Cir. 2009); Elatos Restwmtnl Corp. 
v. Sava, 632 F. Supp. 1019, 1054 (S.D.N.Y. 1986); Tongatapu Woodcraft Hawaii, Ltd. v. Feldman , 
736 F.2d 1305 (9th Cir. 1984)); Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palrner, 53lJ F. Supp. 
647 (N.D. Ill. 1982), O:ff'd, 703 F.2d 571 (7th Cir. 1983); and Taco Especial v. Nupoliwno, 690 F. 
Supp. 2d 873 (E.D. Mich. 2010), affd, No. 10-1517 (6th Cir. filed Nov. 10, 20U). 
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to the director for issuance of a new, detailed decision which, if adverse to the 
petitioner, is to be certified to the Administrative Appeals Office for review. 


