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DISCUSSION: The employment-based Immigrant Petition for Alien Worker (Form 1-140) was 
initially approved by the Director, Texas Service Center. Upon determining that the petition had 
been approved in error, the director revoked the approval (NOR) of the preference petition, and 
subsequently dismissed the petitioner's motion to reopen and reconsider. The matter is now before 
the Administrative Appeals Office (AAO) on appeal. The director's decision to revoke the approval 
of the Form 1-140 will be withdrawn and the case will be remanded to the director for further 
proceedings consistent with this opinion. 

The petitioner is a business that provides dinner and tournament entertainment. It seeks to employ 
the beneficiary permanently in the United States as a horse trainer. As required by statute, the 
petition was accompanied by an ETA Form 9089, Application for Permanent Labor Certification 
approved by the Department of Labor. I 

Section 205 of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1155, provides that 
"[t]he Attorney General [now Secretary, Department of Homeland Security], may, at any time, 
for what he deems to be good and sufficient cause, revoke the approval of any petition approved 
by him under section 204." The realization by the director that the petition was approved in error 
may be good and sufficient cause for revoking the approval. Matter of Ho, 19 I&N Dec. 582, 
590 (BIA 1988). 

The AAO conducts appellate review on a de novo basis. The AAO's de novo authority is well 
recognized by the federal courts. See Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004). 

Section 204(a)(1)(F) of the Act, 8 U.S.C. § 1154(a)(1)(F), provides that "[a]ny employer desiring 
and intending to employ within the United States an alien entitled to classification under section . 
. . 203(b)(1)(B) ... of this title may file a petition with the Attorney General [now Secretary of 
Homeland Security] for such classification." (Emphasis added.) 

I Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b )(3 )(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

Because the filing of an ETA Form 9089 labor certification application establishes a priority date 
for any immigrant petition later based on the ETA Form 9089, the petitioner must establish that the 
job offer was realistic as of the priority date and that the offer remained realistic for each year 
thereafter, until the beneficiary obtains lawful permanent residence. The filing date or priority date 
of the petition is the initial receipt in the DOL's employment service system. See 8 C.P.R. § 
204.5(d); Matter of Wing's Tea House, 16 I&N 158 (Act. Reg. Comm. 1977). Here, the ETA 
Form 9089 was accepted for processing on March 10, 2006, which establishes the priority date. 
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Section 212(a)(S)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 
1182(a)(S)(i) provides that any alien who seeks to enter the United States for the purpose of 
performing skilled or unskilled labor is inadmissible, unless the Secretary of Labor has 
determined and certified to the Secretary of State and the Attorney General that-

(I) there are not sufficient workers who are able, willing qualified (or equally 
qualified in the case of an alien described in clause (ii) and available at the 
time of application for a visa and admission to the United States and at the 
place where the alien is to perform such skilled or unskilled labor, and 

(II) the employment of such alien will not adversely affect the wages and working 
conditions of workers in the United States similarly employed. 

The record indicates that the Form 1-140 was filed on June 30,2006. It was initially approved on 
January 30,2007. 

On November 30, 2009, citing section 20S of the Act, the director concluded that the 1-140 was 
approved in error and revoked the approval of the 1-140. The director also indicated that there was 
no appeal to this decision and that a motion may be filed within IS days (18 days if notice is mailed 
to the petitioner). 

On December 23, 2009, the petitioner, through counsel filed a motion to reopen and reconsider, 
objecting, inter alia, that the director's revocation violated applicable regulations. 

On January 13,2010, the director dismissed the petitioner's motion as untimely. 

Counsel appealed the director's decision of January 13, 2010, reiterating that the director's 
revocation violated the procedural provisions of 8 c.F.R. § 20S.2(d). The AAO concurs with 
counsel. It is noted that according to the regulation at 8 c.F.R. § 20S.1(a)(3)(iii), automatic 
revocation of a petition (other than special immigrant juvenile petitions) filed under section 203(b) 
of the Act may be invoked in the following situations: 

(A) Upon invalidation pursuant to 20 CPR Part 6S6 of the labor certification in support of 
the petition. 
(B) Upon the death of the petitioner or beneficiary. 
(C) Upon written notice of withdrawal filed by the petItIOner, in employment-based 
preference cases, with any officer of the Service who is authorized to grant or deny petitions. 
(D) Upon termination of the employer's business in an employment-based preference case 
under section 203(b)(1)(B), 203(b)(1)(C), 203(b)(2), or 203(b)(3) of the Act. 

The regulation at 8 c.F.R. § 20S.2, however, provides in pertinent part: 

(b) Notice of intent. Revocation of the approval of a petition of [or] self
petition under paragraph (a) of this section will be made only on notice 
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to the petitioner or self-petitioner. The petitioner or self-petitioner must 
be given the opportunity to offer evidence in support of the petition or 
self-petition and in opposition to the grounds alleged for revocation of 
the approval. 2 

In this case, the revocation does not fall within the provisions of an automatic revocation. Therefore, 
a notice of intent to revoke was required to be provided. The director failed to issue a notice of 
intent to revoke the approval ofthe Form 1-140 in this matter pursuant to the provisions of 8 C.F.R. § 
205.2(b). As such, the director's attempted revocation of the Form 1-140 on November 30, 2009, 
was ineffective. Moreover, although the period of time for an appeal ofa revocation is 15 days (18 
days if revocation is mailed to the petitioner), pursuant to 8 C.F.R. § 205.2(d), there is no 
corresponding period of time permitted to file a motion, except as otherwise provided in 8 C.F.R. § 
103.5(a), which is 30 days following the decision that the petitioner seeks to reopen or reconsider. 

Based on the foregoing, further examination of the other issues raised by counsel on appeal is 
premature. The petition will be remanded to the director for further review, investigation, and action 
consistent with this decision and the foregoing. 

ORDER: The director's decision of November 30, 2009, is withdrawn. The petition is 
remanded to the director in for issuance of anew, detailed decision, which, if 
adverse to the petitioner, is to be certified to the Administrative Appeals Office for 
review. 

2 The regulation also provides for a 15-day right of appeal on a notice of revocation issued under 
this provision. 8 C.F.R. § 205.2(d). 


