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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a landscaping business. It seeks to employ the beneficiary permanently in the
United States as a landscaping/grounds keeping worker. As required by statute, the petition is
accompanied by a Form ETA 750, Application for Alien Employment Certification, approved by the
United States Department of Labor (DOL). By decision dated June 18, 2008, the director
determined that the petitioner had not established that it had the continuing ability to pay the
beneficiary the proffered wage beginning on the priority date of the visa petition. The director
denied the petition accordingly. The petitioner then filed a motion to reopen/reconsider. On August
12, 2008, the director issued a decision on the motion stating that the motion had not overcome the
basis of the original denial and determined that the original denial would "be undisturbed."

The AAO issued a Request For Evidence (RFE) on March 28, 2012 seeking information necessary
for adjudication of the petitioner's claim on the issue of the petitioner's ability to pay the proffered
wage of the present beneficiary, and additional information on other sponsored worker[s}.

The petitioner was informed that it had 45 days to respond to the RFE and that if it did not respond
the appeal would be dismissed without further discussion. The petitioner was further informed that a
failure to respond would preclude a material line of inquiry and would be grounds for denying the
petition. See 8 C.F.R. § 103.2(b)(14). To date, more than 45 days after the RFE was issued, no
response to the RFE has been received. The appeal shall be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden and has failed to respond to a request for
evidence which precludes a material line of inquiry concerning the merits of the petition.

ORDER: The appeal is dismissed.


