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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed 
within 30 days ofthe decision that the motion seeks to reconsider or reopen. 
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DISCUSSION: The Director, Texas Service Center, denied the immigrant visa petition (September 
19, 2008) and the Administrative Appeals Office (AAO) dismissed a subsequent appeal (August 25, 
~er then filed a motion to reopen and motion to reconsider (September 24,2010-
_ the AAO's decision dismissing the appeal. The Director, Texas Service Center, 
erroneously issued a decision (February 24,2011) dismissing the petitioner's motion and ordering that 
the original decision denying the Form 1-140 remain undisturbed.! The petitioner then filed an appeal to 
that decision The February 24, 2011 decision of director shall be withdrawn as 
the director did not have jurisdiction over the motion. The motion to and 
the subsequent appeal from the director's February 24, 2011 decision shall be 
consolidated into the decision herein. The motion to reopen filed by the petitioner on September 24, 
2010 will be denied and the petition shall not be reopened or reconsidered. Upon review of the matter, 
the AAO's prior decision of August 25, 2010 is affirmed. The petition remains denied. 

On the Form I-290B filed by the petitioner on September 24,2010, the petitioner checked block F on 
Part 2 indicating that a motion to reopen and reconsider was being filed. The petitioner stated in 
support of its motion to reopen and reconsider that it moved to reopen the AAO's decision but that it 
was seeking "reopening and reconsideration" based on evidence that was not available at the time 
the appeal was filed in September 2008. The petitioner further stated in its appeal of the director's 
decision denying the motion that the director denied its motion as a motion to 
reconsider when, in fact, it had filed a motion to reopen based on evidence that was not available at 
the time the appeal was filed in September 2008. Based the foregoing, the AAO shall treat the 
matter as a motion to reopen and a motion to reconsider. 

The regulation at 8 C.F.R § 103.5 provides in pertinent part that "a motion to reopen must state the 
new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence." "New" facts are those that were not available and could not reasonably 
have been discovered or presented in the previous proceeding. A motion that does not meet 
applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). 

A motion to reconsider must: (1) state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application of 
law or [USCIS] policy; and (2) establish that the decision was incorrect based on the evidence of 
record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). A motion that does not meet 
applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). 

The AAO's August 25, 2010 decision dismissed the petitioner's appeal finding that the petitioner 
failed to establish its ability to pay the proffered wage of the present beneficiary and another 

! The official having jurisdiction over a motion is the official who made the last decision in the 
proceeding, in this case as the AAO had dismissed the petitioner's appeal, the AAO made the last 
decision and had jurisdiction, not the Director of the Texas Service Center. See 8 C.F.R. 
§ 103.5(a)(1)(ii). 
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sponsored worker from their 2004 priority dates onward plus the sole proprietor's unstated personal 
living expenses in years 2004 through 2007. The motion filed by the petitioner submitted only a W-
2 Fonn for 2009 showing wages paid to the instant beneficiary by the petitioner of $20,020. The 
motion did not state new facts that were not available regarding the petitioner's ability to pay the 
proffered wage from 2004 through 2007 and could not reasonably have been discovered or presented 
in the previous proceeding relative to the AAO's decision dismissing the petitioner's appeal for 
failure to establish its ability to pay required wages and personal living expenses from 2004 through 
2007. The motion does not, therefore, meet applicable requirements for a motion to reopen and shall 
be dismissed pursuant to 8 C.F.R. § 103.5(a)(4). Further, the petitioner's motion did not state 
reasons for reconsideration supported by any pertinent precedent decisions to establish that the 
decision was based on an incorrect application of law or [USCIS] policy or establish that the 
decision was incorrect based on the evidence of record at the time of the initial decision. The motion 
does not, therefore, meet applicable requirements for a motion to reconsider and shall be dismissed 
pursuant to 8 C.F.R. § 103.5(a)(4). 

It is further noted that the petitioner did not address in its motion to reopen and motion to reconsider 
(or its subsequent appeal) any of the AAO's concerns noted in denying the original appeal: the sole 
proprietor's personal living expenses for the years 2004 through 2007; the stated non-taxed portion 
of the petitioner's social security benefits, evidence that those benefits were actually paid and 
whether any such benefits were held in bank/money marketlinvestment accounts that the petitioner 
wished to be considered in an ability to . . the fair market value of real estate held by the 
petitioner; the availability of funds in a account for payment of required wages 
in years 2004, 2006 or 2007; the availability of a $10,000 certificate (12 - 17 month) of deposit 
which was issued on November 14, 2006 and renewed November 14, 2007 and the value of 
unrestricted funds in that certificate to pay the proffered wages of sponsored workers from their 
respective priority dates onward; corroborating documentation to support a personal financial 
statement of the sole proprietor or the availability and value of_ stock owned by the sole 
proprietor and his spouse to pay the wages of sponsored workers from the priority date onward. 
Additionally, as noted in the AAO's decision, and not addressed by the petitioner in its motion to 
reopen and motion to reconsider was that the petitioner's gross receipts during each year from 2004 
onward were minimal (2004 - $4,168.00; 2005 - $25,098.00; 2006 - $40,949.00; and 2007 -
$75,010.00) and it is not clear that those gross receipts would support full-time employment of two 
beneficiaries. In three out of four years, the combined proffered wages exceeded the petitioner's 
gross receipts. The petitioner must establish that its job offer to the beneficiary is a realistic one. Thus, 
even if the petitioner's motion met the requirements of a motion to reopen and/or motion to 
reconsider, and it does not, the petitioner would not have overcome the basis of the AAO's decision 
dismissing the petitioner's appeal and the prior decision of the AAO would have been affinned.2 

2 Similarly, the appeal from the dismissed motion to reopen fails to address any of these issues, and 
no evidence was submitted to address any of the deficiencies outlined in the August 25, 2010 
decision and fails to overcome the prior AAO decision. 
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In visa petition proceedings, the burden of proving eligibility remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.c. § 1361. The petitioner has not met that burden. 

ORDER: The director's February 24, 2011 decision dismissing the petitioner's motion is 
withdrawn. The motion to reopen and/or reconsider is denied. The previous decision of 
the AAO dated August 25,2010 is affirnled. The petition remains denied. 


