
identifying data deleted to 
vent clearly unw~ted pre ~_ of penonal pnvacy 

mV!ll\f\lV't' 

PUBLIC COpy 

Date: 
APR 25 2012 

INRE: Petitioner: 
Beneficiary: 

Office: NEBRASKA SERVICE CENTER 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

PETITION: Immigrant Petition for Alien Worker as an Unskilled, Other Worker pursuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.c. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 
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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of S630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 
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DISCUSSION: The employment-based preference visa petition was denied by the Director, Nebraska 
Service Center. The Administrative Appeals Office (AAO) dismissed the subsequently filed appeal and 
affirmed the director's decision to deny the petition. The petitioner filed a motion to reopen and motion 
to reconsider which was subsequently dismissed by the AAO. The matter is now again before the AAO 
on motion to reconsider. The motion will be dismissed for failing to meet applicable requirements. 8 
C.F.R. § 103.5(a)(4). 

The petitioner is a residential care home for the elderly. It seeks to employ the beneficiary 
permanently in the United States as a personal and home care aide pursuant to section 203(b)(3) of 
the Immigration and Nationality Act (the Act), 8 U.S.c. § 1153(b)(3) as an unskilled worker. As 
required by statute, the petition is accompanied by a Form ETA 750, Application for Alien 
Employment Certification (Form ETA 750) approved by the Department of Labor (DOL). The 
director denied the petition because the petitioner had not established that it had the continuing 
ability to pay the beneficiary the proffered wage beginning on the priority date of the visa petition 
and that the beneficiary met the requirements of the labor certification. 

On April 23, 2009 and February 18, 2011, the AAO dismissed the subsequent appeal and motion to 
reopen and motion to reconsider affirming the director's denial. The AAO specifically reviewed 
financial statements from the sole proprietor's CPA, the sole proprietor's individual income tax 
returns, wages already paid by the petitioner to the beneficiary and cash in the sole proprietor's bank 
account. The AAO noted that no statement of monthly personal recurring expenses was submitted in 
2003, 2005, and 2006 to establish the ability to pay the proffered wage. Additionally, the 
petitioner's ability to pay was unclear in 2001, 2002, and 2004 without evidence of the sole 
proprietor's expenses. The AAO considered the CPA's statement of the sole proprietor's personal 
assets and found them insufficient because there is no statement of the sole proprietor's 
liabilities/expenses. The AAO also noted that the sole proprietor's real estate property could not be 
used to establish the ability to pay as a long-term asset not easily converted to cash to pay employee 
wages. The AAO further specifically determined that the beneficiary was not qualified for the 
position because she did not have the legal right to work at the time the labor certification was filed 
and that was a requirement for the proffered position. The AAO also noted the relationship between 
the petitioner and beneficiary and questioned the bona fides of the petition. The AAO invalidated the 
labor certification in its decision dated February 18, 2011. 

United States Citizenship and Immigration Services (USCIS) regulations require that motions to 
reconsider be filed within 30 days of the underlying decision. 8 c.F.R. § 103.5(a)(1)(i). Although 
the instant motion was timely filed, it fails to meet the requirements of a motion to reconsider. A 
motion to reconsider must state the reasons for reconsideration and be supported by any pertinent 
precedent decisions to establish that the decision was based on an incorrect application of law or 
USCIS policy. 8 C.F.R. § 204.5(a)(3). A motion to reconsider that does meet the applicable 
requirements must be dismissed. In this matter, although counsel cited to various unpublished AAO 
decisions, decisions by the Board of Alien Labor Certification Appeals (BALCA), agency memoranda, and 
district court decisions, the petitioner did not support the motion with any pertinent precedent decision. The 
AAO is bound by the Act, agency regulations, precedent decisions of the agency, and published decisions 
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from the circuit court of appeals within the circuit where the action arose. See N.L.R.B. v. Ashkenazy 
Property Management Corp., 817 F.2d 74, 75 (9th Cir. 1987) (administrative agencies are not free to refuse to 
follow precedent in cases originating within the circuit); R.L. Inv. Ltd. Partners v. INS, 86 F. Supp. 2d 1014, 
1022 (D. Haw. 2000), afJ'd, 273 F.3d 874 (9th Cir. 2001) (unpublished agency decisions and agency legal 
memoranda are not binding under the AP A, even when they are published in private publications or widely 
circulated); see also 8 C.P.R. § 103.9(a). Accordingly, the motion does not meet the applicable requirements of a 
motion to reconsider and must be dismissed. 

Furthermore, the motion shall be dismissed for failing to meet an additional applicable requirement. 
The regulation at 8 C.F.R. § 103.5(a)(1)(iii)(C) requires that motions be "[a]ccompanied by a 
statement about whether or not the validity of the unfavorable decision has been or is the subject of 
any judicial proceeding." In this matter, the motion does not contain the statement required by 
8 C.F.R. § 103.5(a)(1)(iii)(C). Once again, the regulation at 8 C.F.R. § 103.5(a)(4) states that a 
motion which does not meet applicable requirements must be dismissed. Therefore, because the 
instant motion did not meet the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), 
it must also be dismissed for this reason as well. 

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same 
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered 
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A 
party seeking the reconsideration of a proceeding bears a "heavy burden." See INS v. Abudu, 485 U.S. 
at 110. With the current motion, the movant has not met that burden. The motion will be dismissed. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be 
dismissed, the proceedings will not be reconsidered, and the previous decisions of the director and the 
AAO will not be disturbed. 

ORDER: The motion dismissed. 


