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DISCUSSION: The Director. Texas Service Center, denied the employment-hased immigrant visa 
petition, which is now hefore the Administrative Appeals Office (AAO) on appeal. The decision of 
the director will be withdrawn, and the matter will be remanded to the director for further 
consideration and a n~w d~cision. 

The petitioner is an inf(lfI11ation technology company. It seeks to employ the heneficiary permanentlv 
in the United States as an enginecr. As required by statute, an ETA Form ')()K9. Application for 
Permanent Employment Certification approved hy the Department of Labor (the DOL). 
accompanied the petition. Upon reviewing the petition, the director determined that the petitioner 
failed to demonstrate that the heneficiary satisfied the minimum level of education stateel on the 
labor certification. 

The AAO conducts appellate review on a de novo basis. See SO/lane v. DOl, 381 F.3d 143, 145 (:lei 
Cir. :?O(4). The record shows that the appeal is properly filed, timely and makes a specific allegation 
of error in law or fact. The procedural history in this case is documented by the record and 
incorporated into the decision. Further elaboration of the procedural history will be made only as 
necessary. The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted upon appeal.' 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), K U.S.c. 
~ 1153(h)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capahle, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. Section 2OJ(b)(J)(A)(ii) of the Act. 
~ U.s.c. ~ 1153(b)(3)(A)(ii), also provides for the granting of preference classification to qualified 
immigrants who hold baccalaureate degrees and arc members of the professions. 

To be eligible j()r approval. a beneficiary must have all the education, training, and experience specified 
on the labm certification as oj'the petition's priority date. See Muffa IIr Wing's Feu Hlluse, 16 I&N 
15K (Acting Reg'l Comm'r 1977). The priority date of the petition is October :?4. :?O()t;, which is the 
date the labor certification was accepted lor processing by the DOL. See Il C.F.R. § 204.5(d).' The 
Immigrant Petition for Alien Worker (Form 1-140) was riled on March 31, 20 to. 

I The submission of additional evidence on appeal is allowcd by thc instructions to the Form 1-
290H, which are incorporated into the regulations by the regulation at ti C.F.R. ~ I03.2(a)( I). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on appeal. See Matter o!,Soriallo, 19 I&N Dec. 764 (B1A 19I1K). 

2 If the petition is approved, the priority date is also used in conjunction with the Visa Bulletin issued by 
the Department of State to determine when a beneficiary can apply for adjustment of status or lor an 
immigrant visa abroad. Thus, the importance of reviewing the bOlla fides of a job opportunity as of the 
primity date is clear. 
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The required education, training, experience, and special requirements ttl[ the offered position are set 
t,mh at Part H of the ETA Form 9089. Here, Part H shows that the position requires a bachelor's 
degree, or foreign educational equivalent, in engineering, technology, mathematics, management, 
M IS, computer science, business administration, related field (accounting [commerce J finance), or 
physics and nO months of experience in the job offered, The petitioner will also accept a master's 
degree, or foreign educational equivalent, in the same majors and three years of experience in the job 
offered. 

The beneficiary set forth his credentials on the labor certification and signed his name, under a 
declaration that the contcnts of the form are true and correct under the penalty of perjury. On the section 
of the labor certification eliciting information of the beneliciary's edueatinn, he states that he attended 
AI-Khair University and received a bachelor degree in information technology. On the section of the 
labor certification eliciting information of the benctieiary's work experience, he represented that he has 
worked as a systems analyst f()r the petitioner from February 200t> through the date that the ETA Form 
,)OW) was signed. He worked as a team lead (software from July 2005 to 
Fcbruary 200H and as a senior engineer (software from January 
20(11 to July 200S. He additionally worked 
from February 19')4 to December 2000. 

In support of the beneficiary's educational qualitications, the record contains a copy of his I3achdor 
of Science degree issued by the University of Karachi in December 2003 and Master of Information 
Technology degree issued by AI-Khair University in September 2002 J 

The director denied the petition on September 2H, 2010. The director determined that the 
"educational evaluation submitted indicates that the beneticiary has the foreign equivalent of a 
Hachelor's degree in Computer Int()rmation Systems." However, since the beneliciary does not have 
"one degree that is determined to be the foreign equivalent of a US baccalaureate degree," the 
beneficiary does not meet the qualifications of a third preference alien. 

The occupational classification of the offered position is not one of the occupations statutorily 
defined as a profession at section IOI(a)(32) of the Act, which states: ''The term 'profession' shall 
include but not be limited to architects, engineers, lawyers, physicians, surgeolls, and teilcheLS in 
elementary Of secondary schools_ colleges, academies, or seminaries. O! 

Thc regulation at H C.F.R. * 204.5(I)(3)(ii)(C) states the following: 

, The documents provided arc inconsistent with the representations made by the beneficiary. Mulll'r 

"/fir,, 19 I&N Dec. St>2, 5')1-5')2 (BIA 19Ht», states: 

It is incumbent on the petitioner to resolve any inconsistencies in the record by independent 
objective evidence, and attempts to explain or reconcile such inconsistencics, absent 
competent objective evidence pointing to where the truth, in fact, lies, will not suffice. 
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If thc pctition is for a professional, the petition must be accompanied hy evidence 
that thc alien holds a Unitcd States baccalaureate degree or a IlHcign cquivaknt 
dcgrec and by evidence that thc alien is a mcmber of the professions. Evidence 
of a baccalaureatc degrce shall be in the form of an official collcge [)[ university 
record shllwing the date the baccalaureate degrec was awarded and thc area of 
cllncentration of study. To show that the alien is a member of the professions, 
the petitioner must submit evidence that the minimum of a baccalaureate degree 
is required for cntry into thc occupation. 

The above regulation uses a singular description of foreign equivalent degree. Thus, the plain meaning 
of thc regulatory language concerning the professional classification sets forth the requirement that a 
bcneficiary must producc one degree that is determined to be the foreign equivalent of a U.S. 
baccalaureate degrce in order to be qualified as a professional for third preference visa category 
purposes. 

Thc regulation at t\ C.F.R. * 204.S(I)(3)(ii)(B) states the following: 

If the petition is for a skilled worker, the petition must be accompanied by evidence 
that the alien meets the educational, training or experience, and any other 
rcquirement.s of the individual labor certification, mcets the rcquiremcnts for 
Schedule A designation, or meets the requirements lilr the Lahor Market 
Inlllrlllation Pilot Program occupation designation. The minimum requirements I'm 
this classification arc at least two years of training or experience. 

The above regulation requires that the alien meet the requirements of the labor certil·ication. 

As noted above, the ETA Form 9()~9 in this matter is certified by the DOL. Thus, at the outset, it is 
useful to discuss the DOI.·s role in this process. Section 212(a)(5)(A)(i) orthe Act provides: 

In geneml.-Any alien who seeks to enter the United States for the purpose of performing 
skilled or unskilled labor is inadmissible, unless the Secretary of Labor has determined 
and certified to the Secretary of State and the Attorney General that-

(I) there are not sufficient workers who are able, willing, qualified (or 
equally qualified in the case of an alien described in clause (ii)) and available 
at the time of application for a visa and admission to the United States and at 
the place where the alien is to perform such skilled or unskilled labor, and 

(II) the employment of such alien will not adversely affect the wages and 
working conditions of workers in the United States similarly employed. 

It is significant that none of the above inquiries assigned to the DOL. or the remaining regulations 
impkmcnting these duties under 20 C.F.R. !i 656, involve a determination as to whether the position 



and th~ ali~n arc qualified for a specific immigrant classification. This fact has not gone unnoticed by 
Federal Circuit Courts. 

There is no doubt that the authority to make preference classification decisions rests 
with INS. The language of section 204 cannot be read otherwise. See CUSlill/edU

(;ollzil/ez l'. INS. 5M F.2d 417. 42'i (D.C. Cif. 1'i77). In turn. DOL has the authority 
to make the two determinations listed in section 212(a)(14).' Id. at 423. The 
necessary result of these two grants of authority is that section 212(a)( 14) 
determinations are not subject to review by INS absent fraud or willful 
misrepresentation. but all matters relating to preference classification eligibility not 
expressl, delegated to DOl. remain within INS' authority. 

:~ 

Gi\en the language of the Act. the totality of the legislative history. and the agencies' 
own interpretations of their duties under the Act. we must conclude that Congress did 
not intend DOL to have primary authority to make any determinations other than the 
two stated in section 212(a)(14). If DOL is to analyze alien qualifications. it is for 
the purpose of "matching" them with those of corresponding Unikd States workers so 
that it will then be "in a position to meet the requirement of the law." namely the 
section 212( a)( 14) determinations. 

MllI/ul/v r·. Smilh. 1llJ() F.2d IO{)S. 1012-1013 (D.C. Cif. l'iS3). 

Relying in part on Madill/\'. hlJ() F.2d at IOOS. the Ninth circuit stated: 

[IJt appears that the DOL is responsible only for determining the availability of 
suitable American workers for a job and the impact of alien employment upon th~ 
domestic labor market. It docs not appear that the DOL' s role extends to determining 
if the alien is qualified for the job for which he seeks sixth preference status. That 
determination appears to be delegated to the INS under section 204(b). X U.s.c. 
~ 1154(b). as one of the determinations incident to the INS's decision whether the 
alien is entitled to sixth preference status. 

K.RK In'ill~, IIlc' F. I,am/oll. 6'i'i F.2d 1006, 100S ('i lh Cir. l'iS3). The court relied on an amicus brief 
from the DOL that stated the following: 

The labor certification made by the Secretary of Labor ... pursuant to section 
212(a)(14) of the ... [Act] ... is binding as to the findings of whether there arc able, 
willing. quali fied. and available United States workers for the job offered to the alien. 
and whether employment of the alien under the terms set by the employer would 
adversely affect the wages and working conditions of similarly employed United 

Based on revisions to the Act. the current citation is section 212(a)(5)(A) as set forth above. 
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States workers. The lahor certification in no way indicales thaI the alien ojfi'red Ilze 
certified /oh o[J[Jor/lIIlirv is qualzii"ed (or not qualified) to per/emil tlze dillies of [/1£11 

joh, 

(Emphasis added.) Id. at lOOlJ. The Ninth Circuit, citing KR.K Irvine, Inc., hlJlJ F.2d at 100h, revisited 
this issue. stating: 

Ihe Department of l.abor ("'DOL") must certify that insuftieient domestic workers 
arc available to perform the job and that the alien's pert(mnanee of the job will not 
adversely affect the wages and working conditions of similarly employed domestic 
workers. Id. § 212(a){l4), 8 U.S.c. § 1182(a)(14), The INS then makes its own 
determination of tht: alien's entitlement to sixth preference status. Id. § 204(b), 
8 U.S.c. § IIS4(b). SeC' generally KR.K Irvine, Inc. v. Landon, hlJlJ F.2d l{)06, 
I008lJth Cir.llJ83). 

The INS, therefore, may make a de novo determination of whether the alien is in fact 
'lualified to fill the certified job offer. 

T()nglllll[Ju \Vo()<icra./i Hllwaii.l.td. I'. Feldman, 73il F. 2d U05, 13()9 (y"' ('ir. 1984). 

Iherel(ll'C, it is the DOl.'s responsibility to certify the terms of the labor certitication, but it is the 
responsibility of United States Citizenship and Immigration Services (USCIS) to determine if the 
petition and the alien beneficiary are eligible for the classification sought. For classification as a 
member of the professions, the regulation at 8 C.F.R. § 204.5(1)(3)(ii)(C) re'luires that the alien had a 
U.S. baccalaureate degree or a foreign equivalent degree and be a member of the professions. 
Additionally, the regulation re'luires the submission of "an onieial college or IIIli,'enin' record 
sh(l\\ ing the date the baccalaureate degree was awarded and the area of concentration of study." 
(Emphasis added.) 

In lLJlJ 1. when the final rule for S C.F.R. § 204.5 was published in the Federal Register, the 
Immigration and Naturalization Service (the Service), responded to criticism that the regulation 
required an alien to have a bachelor's degree as a minimum and that the regulation did not allow for 
the substitution of experience for education. After reviewing section 121 of the Immigration Act of 
I (NO, Pub. L. 10 1-64lJ (1 ()l)O) , and the Joint Explanatory Statement of the Committee of Conference, 
the Service specifically noted that both the Act and the legislative history indiclte that an alien must 
hme at kast a bachelor's degree: "IBloth the Act and its legislative history make ekar thaI. in order 
to LJualify ,IS a professional under the third classification or to have experience e'luating to an 
advanced degree under the second, (1/1 alien //lusl hal'e a( le(l.l/ a hl/che/o!' 's deg!'C'!'," 'ill Fed. Reg. 
hO~lJ7, 6Ol)O() (November 29. tlJLJI)(emphasis added). 

Moreover, it is significant that both the statute, section 203(b)(3)(A)(ii) or the Act, and relevant 
regulations usc the word "degree" in relation to professionals. A statute should be construed under 
the assumption that Congress intended it to have purpose and meaningful effect. Mountain Stales 
Tel. & Tel. I'. Pllchlo of'Santa Ana, 472 U.S. 237, 249 (I985); Slit/on v. United S/(1[es, S 19 F.2d. 
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12S9m 1295 (5 th Cir. 1987). It can be presumed that Congress' narrow requirement in ora "degrec" 
for members of the professions is delibcrate. Significantly, in another context, Congress has broadly 
referenced "the possession of a degrec, diploma, certificate, or similar award from a college, 
university, schooL or other institution of learning." Section 203(b)(2)(C) (relating to aliens of 
exceptional ability). Thus, the requirement at section 203(b)(3)(A)(ii) that an eligihle alien both 
have a baccalaureate "degree" and be a member of the professions rcveals that a member of the 
professions must have a degree and that a diploma or certificate from an institution of learning other 
than a college or university is a potentially similar but distinct type of credential. Thus, even if we 
did not require "a" degree that is the tt)reign equivalent ofa U.S. baccaluureatc degree, we \\lHild not 
consider education earned at an institution other than a college or university. 

There is no provision in the statute or the regulations that would allow a beneficiary to qualify under 
section 203(b)(3)(A)(ii) of the Act with anything less than a full baccalaureate degree. More 
specifically, a three-year bachelor's degree will not be considered to be the "foreign equivalent 
degree" to a United States baccalaureate degree. A United States baccalaureate degree is generally 
f()Und to require !(,ur years of education, Matler of Shah, 17 l&N Dec. 244 (Reg. Comm. I tJ77). 
Where the analysis of the beneficiary's credentials relies on work experience alone or a combination 
of multiple lesser degrees, the result is the "equivalent" of a bachelor's degree rather than a singlc
source "f(lfeign equivalent degree." In order to have experience and education equating to a 
bachelor's degree under section 203(b)(3 )(A)(ii) of the Act. the benelieiar) must have a single 
degree that is the "f()reign equivalent degree" to a United States baccalaureate degree. 

The record contains the following educational evaluations of the beneficiary's crcllcntiais: 

• An evaluation from the American Association of Collegiate Registrars and 
Admissions Officers (AACRAO), The evaluation is dated October 19, 2010. The 
evaluation describes the beneticiary's comhined two-year Bachelor of Science degree 
and his Master of Information Technology as being the equivalent of a U.S. Bachelor 
of Science degree in Information Technology. 

• An evaluation from Morningside Evaluations and Consulting, The evaluation is dated 
March 13, 2007. The evaluation is signed by The evaluation 
describes the hencticiary's combined Bachelor of Science degree and his Master of 
Information Technology as being the equivalent of a U.S. Bachelor of Science degree 
in Computer Information Systems. 

USCIS may, in its discretion, usc as advisory opinions statements submitted as expert testimony. 
See Maller of Caron fntemaliona/, 1 tJ l&N Dec. 791, 795 (Commr. 1988). However, USClS is 
ultimately responsible ttl[ making the tinal determination regarding an alien's eligibility for the 
bencrit sought. [d. The submission of letters from experts supporting the petition is not presumptive 
evidence of eligibility. USClS may evaluate the content of the letters as tll whether they support the 
alien's eligibility. See id. USCIS may give less weight to an opinion that is not corroborated, in 
accord with other information or is in any way questionable. Iii. at 795. See also Maller ofSo/lici, 
22 I&N Dec. 15K, loS (Commr. ItJlJ8) (citing Maller of TreaslIre Craji o/C(liijimlill, 14 I&N Dec. 
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IlJO (Reg. Commr. IlJ72)): Malter ofD-R-, 25 I&N Dec. 445 (BIA 2(11)(expert witness testimony 
may be given difkrent \wight depending on the extent of the expet1's qualitieations or the rcbanee. 
rdiability. and prohative value of the testimony). 

The AAO has reviewed the Electronic Database for Glohal Education (EDGE) created b) 
AACRAO. According to its website, www.aacrao.org, AACRAO is "a nonprofit. voluntary. 
professional association of more than 11,000 higher education admissions and registration 
professionals who represent approximately 2,600 institutions and agencies in the United States and 
in over 40 countries," See htlp://www.aacrao.org/Ahout-AACRAO.aspx (accessed August I, 20ll 
and incorporated into the record of proceeding). Its mission "is to provide professional 
development, guidelines and voluntary standards to he used hy higher education officials regarding 
the best practices in records management, admissions, enrollment management, administrative 
infllfmation technology and student services." Id. In COllflllence Inferll.. lilt'. \', lIo/der, 200'J WI. 
S257'J3 (D. Minn. March 27, 200'J), a federal district court determined that the AAO provided a rational 
explanation fllf its reliance on information provided by AACRAO to support its decision. 

According to the login page. EDGE is "a web-based resource for the evaluation of foreign 
educational creckntials" that is continually updatcd and revised by staff and members of AACRAO. 

Director of International Education Services, "AACRAO EDGE i.ogin." 
htlp:i/aacraoedge.aacrao.org/index.php (accessed August 1,2012 and incorporated into the record of 
proceeding). In Tiseo Grollp. Ill!'. I'. Napolitano, 2010 WL 3464314 (E.D.Mich. August 30, 2(10), a 
tC(kral district court found that USCIS had properly weighed the evaluations suhmittcd and the 
inillflllation obtained trom EDGE to conclude that the alien's threc-year foreign "haccalaureate" and 
Il)reign "Master's" degree were comparable to a U.S. bachelor's degree. In SlllIshille Relwh 
Sen·ices. Ille., 2010 WL 3325442 (E.D.Mich. August 20, 2(10), a fedwtl district court upheld a 
I!SCIS conclusion that the alien's three-year bachelor's degree was not a foreign equivalent degrec 
to a ll.s. bachelor's degree. Specifically, the court conduded that USCIS was entitled to prefer the 
information in EDGE and did not abuse its discretion in reaching its conclusion. The court also 
noted that the labor certification itself required a degree and did not allow for the combination of 
education and exrerience. The reasoning in these decisions is persuasive. 

In the section related to the Pakistani educational system, EDGE provides that a Bachelor of Scicnce 
degree from Pakistan "rerresents attainment of a level of education comparable to two to three years 
of university study in the United States. Credit may be awarded on a course-hy-eourse basis," EDGl; 
further states that the Master of Science "represents attainment of a level of education comparahle to 
a bachelor's degree in the l!nited States." 

The evaluations and the conclusions of EDGE are persuasive in establishing that the bcncliciary's 
master's degree hom Pakistan is equivalent to a U.S. bachelor's degree, and. thus, fulfills the single
source requiremcnt of the professional regulation. 

However. the petition may not be approved, and the matter is remanded to the director t(lf further 
consideration and a new decision. Upon review, the record does not establish that the heneficiary has 
the t'Clluired five years of experience as an engineer. It is further noted that the record docs not contain 
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evidence of the petitioner" s continuing ability to pay the proffered wage such as copies of annual 
reports. federal tax returns. or audited financial statements. Any further consickration of this matter 
should include regulatory-prescribed evidence of the beneficiary's claimed five years of work 
expnience and the petitioner"s continuing ability to pay the proffered \\age. Sce ~ C.F.R. * 
~()4.:)(g)(::!) and C.F.R. !i 2()4 .. ~(I)(.1)(ii)(A). 

The burden of proof in these proceedings rests solely with the petitioller. Section ~l) I of the Act. 
~ USc. * 1361. The petitioner has not met that burden. 

ORDER: The director" s decision is withdrawn; however, the petition is currently unapprovablc 
for the reasons discussed above, and therefore the AAO may not approve the petition 
at this time. Because the petition is not approvable, the petition is remanded to the 
director of for issuance of a new, detailed decision. 


