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DISCliSSION: The preference visa petItIon was denied by the Director, Texas Service ('elller 

(director), and is now before the Administrative Appeals Office (AAO) on appeal. The AAO isslied 
a Notice of Intent to Dismiss and Request for Evidence (NOID/RFE) to which the petitiolll'l 
responded in a timely manner, The appeal will be dismissed. 

The petitioner is a conveniencc store. It seeks to employ thc beneficiary pcrmanently in the United 
States as a night shift manager, I As required by statute, the petition is accompanied by a Form ETA 
750, Application for Alien Employment Certification, approvcd by the Unitcd States Department (II 
Labor (DOL). The director determined that the petitioner had not established that it had the 
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the \isa 
petition (Inwards. The director denied the petition accordingly. 

The record shows that thc appeal is properly filed, timely and makes a specific allegation of errOl in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as neccssary. 

As set t()fth in the director's August 2fi, 2008 denial, the single issue in this case is whethcr or not 
the petitioncr has the ability to pay the proffercd wage as of the priority date and continuing until till' 
beneficiary obtains lawful permanent residence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), ~ U,S,C. 
~ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrallls 
who are capable, at the time of petitioning for classification under this paragraph, of performIng 
skilled labor (requiring at least two years training or experience), not of a temporary nature. 1(11 

I The petition involves a request for substitution of the bcneficiary on the labor certification. 
Substitution of beneficiaries was permitted by the DOL at the time of filing this pctition. DOL had 
published an interim final rule, which limited the validity of an approved labor certification to the 
specific alien named on the labor certification application. See 56 Fed. Reg. 54925, 54<J30 (Octoher 
23, lllll I). The interim final rule eliminated the practice of substitution. On December I, Ill9.t. the 
U.S. District Court for the District of Columbia, acting under the mandate of the U.S. Court 01 
Appeals for the District of Columbia in Kooritzky v. Reich, 17 F3d 1509 (D.C. Cir. 1(94), issued an 
order invalidating the portion of the interim final rule, which eliminated substitution of lahor 
certification beneficiaries. The Kooritzky decision effectively led 20 C.F.R. !i!i 65fi.30(c)(I) and (2) 
to read the same as the regulations had read before November 22, 1991, and allow the substitution (II 
a beneficiary. Following the Kooritzky decision, DOL processed substitution requests pursuant til a 
May 4, 1995 DOL Field Memorandum, which reinstated procedures in existence prior to the 
implementation of the Immigration Act of 1990 (IMMACT 90). DOL delegated responsibilitl' I", 
substituting labor certification beneficiaries to U.S. Citizenship and Immigration Services (USCIS) 
based on a Memorandum of lInderstanding, which was recently rescinded. See 72 Fed. Reg. nl)o.t 
(May 17,20(7) (codified at 20 C.F.R. § fiSfi). DOL's tinal rule became effective July 16,2007, and 
prohibits the substitution of alien beneficiaries on permanent labor certification applications and 
rcsulting ccrtifications. As the filing of the instant case predates the rule, substitution will hl' 
allowed for the present petition. 
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which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the Act. 
g U.s.c:. ~ 1153(b)(3)(A)(ii), also provides for the granting of preference classification to qualified 
immigrants who hold baccalaureate degrees and are members of the professions. 

The regulation at g C.F.R. § 204.5(g)(2) states in pertinent part: 

Ahili1\' of prospective employer to pay wage. Any petItIon filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports. federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on lile 
priori tv dale, which is the date the Form ETA 750, Application for Alien Employment Certificalion. 
was accepted for processing hy any office within the employment system of the DOL. See 1\ C.F.R. 
~ 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had Ihe 
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified 
by the DOL and submitted with the instant petition. Matter of Wing's Tea HOllse, 16 I&N Dec. I.~'~ 

(Acting Reg'l Comm'r 1977). 

Here, the Form ETA 750 was accepted on April 5, 20()] , The proffered wage as stated on the Forlll 
ETA 750 is $33,634 per year. The Form ETA 750 states that the position requires two years of 
experience in the proffered position of night shift manager. 

The AAO conducts appellate review on a de novo basis. See Soltam: v. DOr, 381 F.3d 143. 145 (3d 
Cir. 2(04), The AAO considers all pertinent evidence in the record, including new evidencl' 
properly submitted upon appeal. 2 

The evidence in the record of proceeding shows that the petitioner is structured as an S corporatioll 
and its fiscal year is based on a calendar year. On the Form ETA 750B, signed by the beneficiary Oil 

July 'J. 2007. the beneficiary did not claim to have worked for the petitioner. The petitioner Illusl 
establish that its job offer to the beneficiary is a realistic one. Because the filing of an ETA 750 lahor 
certification application establishes a priority date for any immigrant petition later based nn the ETA 
750, the petitioner must establish that the job offer was realistic as of the priority date and that the oller 
remained realistic for each year thereafter, until the beneficiary obtains lawful permanent residence. 
The petitioner's ability to pay the proffered wage is an essential element in evaluating whether a .ioh 
offer is realistic. SCI' Malter of Great Wall, 161&N Dec. 142 (Acting Reg'l Comm'r IlJ77); see (lll() K 

, The submission of additional evidence on appeal is allowed by the instructions to the Form 1-
290B, which arc incorporated into the regulations by the regulation at 1\ C.F.R. § 103.2(a)(I). The 
record in the instant case provides no reason to preclude consideration of any of the documenl.s 
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA I 'J1\S). 
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C.F.R. * 204.5(1')(2). In evaluating whether a job offer is realistic, United States Citizenship 'Ind 
Immigration Services (USCIS) requires the petitioner to demonstrate financial resources sufficienl to 
pay the beneficiar)'s proffered wages, although the totality of the circumstances affecting Ihe 
petitioning business will be considered if the evidence warrants such consideration. Sf''' Malle}' (II' 
S()lIegmm. 12 I&N Dec. 612 (Reg'l Comm'r 1967). 

At the outset- it is noted that the entity filing the labor certification application. Churches Hill 
Grocery. Inc. dba Jiffy Mart #6, incorporated on February 8, 2001 with Federal Emplml'r 
Identification Number (FEIN) 74-2995673, is a different entity from the petitioner, Churches Hill 
Grocery. Inc. elba Jiffy Mart #6 with FEIN 04-3702764 and a date of incorporation of June 10. 20m. 

The AAO issued the NOJD/RFE to the petitioner on May 3, 2012 to afford it an opportunit) 10 

explain how the company filing the petition was the successor-in-interest to the corporation filing Ihe 
labor certification application. The AAO specifically inquired about the ownership 'Ind 
organizational structure of the petitioner. In response, counsel asserts that the original owner of IhL' 
petitioner. sold the husiness to on Januan 2. 
2004. Counsel adds that Mr. then sold the business to on Fehruan I. 
2007. The petitioner submitted a bill of sale' for the 2004 a stock purch'lse 
agreement for the 2007 sale. The AAO accepts the stock sales in 2004 and 2007 as the corporal ion 
remained intact. However, the corporation that filed the lahor certification was terminated in 2t1l12. 
and a new corporation was formed. The petitioner has not established that it is the successor-in
interest to the corporation that initially filed the labor certification. 

The record conlains a letter from CPA, dated July 3, 20()7 stating that Ihl' 
petitioner was established on Fehruary 8, 2001 and assigned FEIN_ which operated until 
September 2()()2 when a new corporation was formed and assigned~ This kiln 
does not address whether the corporation filing the petition is the successor-in-interest 10 Ihe 
corporation that filed the labor certification application on AprilS, 2001. 

USCIS has not issued regulations governing immigrant visa petitions filed by a successor-in-inlere.sl 
employer. Instead, such matters are adjudicated in accordance with Matter 0/ Dial Auto Repuir 
Shop, IIIC'.. 19 I&N Dec. 481 (Comm'r 1986) ("Matter oIDial Auto") a binding, legacy Immigration 
ancl Naturalization Service (INS) decision that was designated as a precedent by the CommissionCi 
in 198n. The regulation at 8 C.F.R. § 103.3(c) provides that precedent decisions arc binding on all 
immigration officers in the administration of the Act. 

The facts 0[" the precedent decision, Maller oI Dial Allto, are instructive in this matter. Maller (1/ 
Dial AI/to involved a petition filed by Dial Auto Repair Shop, Inc. on behalf of an alien bencfician 
j(lr the position of automotive technician. The beneticiary's t(lmler employer. Elvira Auto !lolh. 
filed the underlying labor certification. On the petition, Dial Auto claimed to be a successor-in-

J We note that the terms and conditions on this bill of sale are unclear, inconsistent, and thai Ihe 
document is only signed by one party. Sf'f' Matter o/Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 
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interest to Elvira Auto Body. The part of the Commissioner's decision relating to the successor-in
interest issue follows: 

Additionally, the representations made by the petltlOner concerning the relation.ship 
between Elvira Auto Body and itself are issues which have not been resolved. In order to 
determine whether the petitioner was a true successor to Elvira Auto Body, counsel was 
instructed on appeal to fully explain the manner by which the petitioner took over tile' 
business of Elvira Auto Body and to provide the Service with a copy of the contract (1/ 

agreement between the two entities; however, no response was submitted. If lilc 
1'~/ilionfl' 's claim o/having assumed all oj Elvira Aulo Body·.\· righiI'. dulin. ohligll/i()/}\. 
etc., is found to be untrue, then grounds would exist for invalidation of the lahor 
certification under 20 C.F.R. § 656.30 (1987). Conversely, if the claim is found to be true. 
and it is determined that an actual successorship exists, the petition could be approved i I 
eligibility is otherwise shown, induding ability of the predecessor enterprise to have paid 
the certified wage at the time of filing. 

19 I&N Dec. at 482-3 (emphasis added). 

The Commissioner's decision, however, does not require a successor-in-interest to establish that II 

assumed all rights, duties, and obligations, Instead, in Matter of Dial A lito, the petitioner specificdl\ 
represented that it had assumed all of the original employer's rights. duties, and obligations, bUI 

failed to submit requested evidence to establish that this claim was, in fact, true. The COl11missiol1ct 
stated that if the petitioner'S claim was untrue, the INS could invalidate the underlying lal"'r 
certilieation jel[ jraud or willful misrepresentation. For this reason the Commissioner said: "if the 
claim is found to be truc, alld it is determined that an actual successorship exists, the petition could 
be appro\ed .... " Id. (emphasis added), 

The Commissioner clearly considered the petitioner's claim that it had assumed all of the originnl 
employer's rights. duties, and obligations to be a separate inquiry from whether or not the petilionc'r 
is a successor-in-interest. The Commissioner was most interested in receiving a full explanation ;I~ 

to the "manner b\ which the petitioner took over the business" and seeing a copy of "the contract \)r 
agreement bet\\een the two entities" in order to verify the petitioner's claims. 1<1. 

Accordingly, Malter of Dial Allto does not stand for the proposition that a valid succes,,)r 
relationship may only be established through the assumption of "all" or a totality or a predeeess\". 
entity's rights, duties, and obligations. Instead, the generally accepted definition of a successor-ill
interest is broader: "One who follows another in ownership or control of property. A successor ill 
interest retains the same rights as the original owner, with no change in substance." Black __ /(1\( 

Dicliol1l1n' 1570 (9th cd. 2(09) (detining "successor in interest"). 

With respect to corporations, a successor is generally created when one corporalion is vesled \lilll 
the rights and obligations of an earlier corporation through amalgamation, consolidalion, or (ltilel 
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assumption of interests: Id. at 1569 (detining ··successor··). When considering other business 
organil.ations. such as partnerships or sole proprietorships, even a partial change in ownership ma, 
require the petitioner to establish that it is a true successor-in-interest to the employer identified in 
the lahor certification application.' 

The merger or consolidation of a business organization into another will give rise to a successor-in
interest relationship because the assets and obligations are transferred by operation of L\\,. 
However. a mere transfer of assets, even one that takes up a predecessor"s business activities. docs 
not necessarily create a successor-in-interest. See Holland v. Williams MOl/ntain Coal Co., 490 F.Jd 
(i70, 672 (D.C. Cir. 2(07). An asset transaction occurs when one business organization sdls 
property··· such as real estate, machinery, or intellectual property - to another business organization. 
The purchase of assets from a predecessor will only result in a successor-in-interest relationship It 
the parties agree to the transfer and assumption of the essential rights and obligations of the 
predecessor necessary to carryon the business." See Rellerally 19 Am. Jur. 2d Corporations ~ ~ 171) 
(20 W). 

Considering Malter of Dial Auto and the generally accepted definition of successor-in-interest. " 
petitioner may establish a valid successor relationship for immigration purposes if it satisfies tilreL· 
conditions. First, the petitioning successor must fully describe and document the transaction 
transferring ownersilip of all, or a relevant part of, the beneficiary's predecessor employer. Second. 

" Merger and acquisition transactions. in whicb the interests of two or more corporations bCC<lllle 
unified. Illay be arranged into four general groups. The tirst group includes ··consolidations·· tilat 
occur when two or more corporations are united to create one new corporation. The second group 
includes ··mergers"· consisting of a transaction in which one of the constituent companies remains in 
being, absorbing the other constituent corporation. The third type of combination includes 
··reorganizations·· that occur when the new corporation is the reincarnation or reorganization of olle 

previously existing. The fourth group includes transactions in which a corporation, although 
continuing to exist as a ··shell" legal entity. is in fact merged into another through the acquisition (ll 
its assets and bw,iness operations. 19 Am. Jur. 2d Corporatiolls ~ 2165 (20lO). 
C for example. unlike a corporation with its own distinct legal identity, if a general partnership adds 
a partner aller the filing of a labor certification application, a Form 1-140 filed by what is essenti"I" 
a new partnership must contain evidence that this partnership is a successor-in-intercst to the filer of 
the labor certification application. See Matter of United Investment GrollP, 1 <J I&N Dec. 2-lS 

(Comm·r 19~4). Similarly, if the employer identified in a labor certification application is" sole 
proprietorship, and the petitioner identified in the Form 1-140 is a business organization, such "s " 
corporation which happens to be solely owned by the individual who filed the labor certificati()11 
application, the petitioner must nevertheless establish that it is a bona fide successor-in-interest. 
6 The mere a.ssumption of immigration obligations, or the transfer of immigration benefits derived 
from approved or pending immigration petitions or applications, will not give rise to a successor-in
interest relationship unless the transfer results from the bona fide acquisition of the essential righls 
and obligations of the predecessor necessary to carryon the business. Sl.'e 19 Am. Jur. 2d 
Corporatiolls ~ 2170; spc also 20 C.F.R. ~ 656.12(a). 
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the petitioning ,ucce"or must demonstrate that the job opportunity is the same as originally oficred 
on the labor certification. Third, the petitioning successor must prove by a preponderance of the 
evidence that it is eligible for the immigrant visa in all respects. 

Evidence of transfer of ownership must show that the successor not only purchased assets from Ihe 
predecessor. but also the essential rights and obligations of the predecessor necessary to carryon Ihe 
business. To ensure that the job opportunity remains the same as originally certified. the sueee"'" 
must continue to operate the same type of business as the predecessor, in the same metropolitan 
statistical area ,lIld the essential business functions must remain substantially the same as bdore Ihl' 
ownership transfer. See Matter of Dial Auto, I'} I&N Dec. at P. 4b2. 

In order to establish eligibility for the immigrant visa in all respects, the petitioner must support its 
claim with all necessary evidence, including evidence of ability to pay. The petitioning succe,,", 
must prove the predecessor's ability to pay the proffered wage as of the priority date and until the 
date of transfer of ownership to the successor. In addition, the petitioner must establish the 
successor's ability to pay the proffered wage in accordance Ii'om the date of transfer of ownership 
forward. H C.F.R. § 204.5(g)(2); see also Malter of Dial Auto, 19 I&N Dec. at 4H2. 

Applying the amllysis set forth above to the instant petition. the petitioner has failed to establish a 
valid successor relationship for immigration purposes with the entity that filed the labor certificalilill 
application. The petitioner has failed to describe the ownership as it existed at the time of the priority 
date of April 'i. 201l! or to fully describe and document the transactions transferring ownershil' in 
2002. The petitioner has also failed to establish that the proferred position of night shift manangel 
has remained the same as originally offered in the labor certification in 2001. Lastly, the petitioner 
has failed to prove by a preponderance of the evidence that it was eligible for the immigrant visa in 
all respects in 2001 onwards, including whether it and the predecessor established the ability to pal 
the proffered wage for the relevant period. 

As the petitioner has not established that it is the successor-in-interest to the entity that filed allli 
obtained the certified labor certification application, the petition must be denied as it is nOI 
accompanied by a valid labor certification. The petitioner is a different entity from the emplOlCf 
listed on the labor certification. A labor certification application is only valid for the particular job 
opportunity stated on the application form. 20 C.F.R. § 656.30(c). Further. the petitioner has nol 
established that it has the ability to pay the proffered wage in all relevant years. See Matter of' f)ii/ 

AlIto!, 19 I&N Dec. at P. 481. 

In determining the petitioner'S ability to pay the proffered wage during a given period. USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal 10 

or greater than the proffered wage, the evidence will be considered prima (acie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established 
that it employed and paid the beneficiary the full proffered wage during any relevant timefraillc 
including the period from the priority date on April 5, 200l onwards. 
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If the petitioner docs not establish that it employed and paid the beneficiary an amount at least l'qu,d 
to the profkred wage during that period, USCIS will next examine the net income figure retlectl·t! 
on the petitioner" s federal income tax return, without consideration of depreciation or other 
expenses. Ri,'1'r Street Donllts, LLC v. Napolitano, 558 F.3d 111 (1'" Cir. 20(9); Taco /:'Ipecial ,. 
Napolitano, 690 F, Supp, 2d 873 (E,D, Mich, 2(10), alrd, No. 10-1517 (6th Cir. filed Nov. III. 
2(11). Reliance on federal income tax returns as a basis for determining a petitioner"s ahility to 1"1' 
the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 6:12 I·. 
Supp. I04lJ, 1054 (S.D.N.Y. 1(86) (citing Tongatapll Woodcrafi Hawaii, L{(t. v. Feldman, 736 F.:'d 
l30S (lJth Cir. IlJ84)); see also Chi-Feng Chang v. Thornbllrgh, 719 F. Supp. S32 (N.D. Te.\<l.s 
I lJ8lJ); K.Cf>. Food Co .. /ne. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1(85); Ubeda v. Palmer, SYi F. 
Supp. 1147 (N.D. Ill. 1(82), a/rd, 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gross 
receipts and wage expense is misplaced. Showing that the petitioner's gross receipts exceeded thl' 
proffered wage is insufficient. Similarly, showing that the petitioner paid wages in excess of the 
proffered wage is insufficient. 

In K.CF. Food Co, /nc v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's nct income ligure. as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross incollle. 
The court specifically rejected the argument that USCIS should have considered income helm" 
expcnses were paid rather than net income. See Taco Especial v. NapolitaIJo, 696 F. Supp. 2d at C:X I 
(gros.s profits overstate an employer's ability to pay because it ignores other necessary expenses). 

With respect to depreciation, the court in River Street Donllts noted: 

The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and docs not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of cash, neither docs it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation hack to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 

River Street DOlluts at 111l. "rUSCISj and judicial precedent support the use of tax returns and Ihe 
net income figures in determining petitioner's ahility to pay. Plaintiffs' argument that these figures 
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should be revised by the court by adding back depreciation is without support." Chi-Fell,!; Chullg "I 
537 (emphasis added). 

In response to the NOID/RFE, the petitioner submitted the federal tax returns for 2001 through 21111. 
The petitioner's tax returns demonstrate its net income7 as follows: 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

In 200 I, the Form 1120S8 stated net income of $13, lti2. 
In 2002, the Form 1120S9 stated net income of $-40,ti03,IO 

In 21lm, the Form 1120S stated net income of $-11,787. 
In 21l04, the Form 1120S stated net income of $-13,2S0, 

In 2005, the Form I I20S stated net income of $13,220, 

In 20011, the Form 1120S stated net income of $8,7111, 

In 2007, the Form 1120S stated net income of $IS,937. 

In 201lH, the Form 1120S stated net income of $37,740. 
In 2009, the Form 1120S stated net income of $38,807. 
In lO](), the Form 1120S stated net income of $81,478. 

In 21l II, the Form 1120S stated net income of $88,333. 

7 Where an S corporation's income is exclusively from a trade or business, USCIS considers net incollle 
to be the ligure Illr ordinary income. shown on line 21 of page one of the petitioner's IRS Form 11211S. 
Howcver, where an S corporation has income, credits, deductions or other adjustments from sources 
other than a trade or business, they are reported on Schedule K. If the Schedule K has relevant enlries 
jill addilional income, credits, deductions or other adjustments, net income is f(lUnd on line 23( I l)l)]_ 

201l}) line 17e (2004-2005) line IH (200ti-2011) of Schedule K. See Instructions for Form 1121lS. "I 

http://www.irs.gov!pub/irs-pdfliI120s,pdf (accessed August 2(12) (indicating that Schedule K is :1 
summary schedule of all shareholders' shares of the corporation's income, deductions, credits, CIC.). 

Because the petitioner had additional income, credits, deductions and lor adjustments shown Oil ils 
Schedule K tilr 2110 I through 2004, and 200ti through 2011 the petitioner's net income is found on 
Schedule K of its lax returns for those years. 

8 The FEIN on this return is 74-2995673 and does not match the petitioner's FEIN 04-37027h4. As 
the petitioner has not established that it is the successor-in-interest to the company with FEIN 74-
2995ti73, this tax return will not be considered. 
q The return is the petitioner'S initial return valid from September 15, 2002 through Decembcr ., I. 
2002. 

;0 The petitioner also submitted a Final Tax Return for 2002, dated March 14,2003, indicating thai 
the company thai had filed the labor certification under FEIN 74-299Sti73 had a net income Oil 

Schedule K or $40,588, The later filed Form I 120S rellects a filing year dated September 15, 201i2 
to December 31, 2002, presumably to rellect the tax year of the new corporation under FEIN 04-
3702764 and is marked "Initial Return." As the petitioner has not established that it is the SLlcccssor
in-interesl to the company filing the March 14, 2003 return under FEIN 74-29951173 and marked 
Final Relurn, only the latcr filed tax return cited in the text will be accepted. 
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Therefore, for the years 2001 through 2007, the petitioner does not have sufficient net income to pay 
the proffered wage of $33,634. 

As an alternate means of determining the petitioner's ability to pay the proffered ,\age. USCIS ma) 
review the petitioner's net current assets. Net current assets are the ditference between the 
petitioner's current assets and current liabilities11 A corporation's year-end current assets arc sho\\11 
on Schedule L, lines I through 6. Its year-end current liabilities are shown on lines 16 through IS. 
I f the total of a corporation's end-of-year net current assets and the wages paid to the beneficiary (i J 
any) arc equal to or greater than the proffered wage, the petitioner is expected to be able to pay the 
protfered wage using those net current assets. The petitioner's tax returns submitted in response' to 
the NOID/RFE demonstrate its end-of-year net current assets for 200 I through 2007 as follows: 

o In 2001, the Form 1120S stated net current assets of$121,019." 
o III 2002, the Form 1l20S" stated net current assets of $45,500, 
o In 20m, the Form 1120S stated net current assets of $S6, 100. 
o In 2()()4, the Form 1120S stated net current assets of $125,391. 
o In 2005, the Form 1120S stated net current assets of $S7,1i77. 
o In 2006, the Form I 120S stated net current assets of $226,340. 

o In 2007, the Form 1120S stated net current assets of $S6,449. 

For the years 200 I through 2007, the petitioner appears to have sufficient net current assets to pa) 
the proffered wage. However, because the petitioner has not established that it is the successor-in
interest to tbe company that filed tbe labor certification and filed taxes in 2001 under the FEIN 74-
2995673, the 2001 Form 1120S may not be considered. Thus, the petitioner has not established the' 
ability to pay the proffered wage in 2001 and the petition may not be approved. See Muller o(Ho, IlJ 
I&N Dec. 5K2, 5Y 1-592 (SIA 19S5). 

USCIS ma: consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the protTered wage. See Matter of Sonegawa, 12 I&N Dec. hl~ 
(Reg"1 Comm"r 19(7), The petitioning entity in S()negawa had been in business for over II yea" 
and routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 

1 'According to lJurron 's f)iclionary o/Accounting Terms 117 (3'" ed. 20(0), "current assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities. 
il1\entory and rrepaid expenses. "Current liabilities"" are obligations payable (in most cases) \\ithin 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes ;IIHI 

salaries). Id at lIS. 
12 The FEIN on the 2001 return is 74-2995673 and does not match the petitioner"s FEI\i 0-+-
3702764. As the petitioner has not established tbat it is the successor-in-interest to the company wilh 
FEIN 74-2995673, this tax return will not be considered. 
13 This figure will be accepted as the petitioner"s initial tax return indicates it was filed only from 
the petitioner"s date of incorporation to the end of the year and was filed under the petitioner's FEl[\, 
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new local ions for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. ller 
clients included Miss leniverse. movie actresses. and society matrons. The petitioner's clients had 
heen included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and universities in 
Calilllrllia. The Regional Commissioner's determination in Sonef!,uwu was based in part on thl' 
petitioner's sound business reputation and outstanding reputation as a couturiere. As in Soneg(J)\'{/. 
USCIS may. at its discretion, consider evidence relevant to the petitioner's financial ability that "Iils 
outside of a petitioner's net income and net current assets. USCIS may consider such factors as the 
number of years the petitioner has been doing business, the established historical growth of the 
petitioner's husiness. the overall number of employees, the occurrence of any uncharacteristic 
husiness expenditures or losses, the petitioner's reputation within its industry. whether thl' 
heneficiary is replacing a former employee or an outsourced service, or any other evidence th"t 
USCIS deems relevant to the petitioner's ability to pay the protTered wage. 

In the instant case, the petitioner has failed to establish that it was in business at the time of the 
priority date in April 2001 onwards, that it had the ability to pay the proffered wage from 20tll 
onwards. or that the current ownership is a valid successor relationship to the petitioner in 2()1) I. 
Thus, assessing the totality of the circumstances in this individual case, it is concluded that thl' 
petitioner has not established that it had the continuing ability to pay the proffered wage. 

Beyond the decision of the director, the petitioner has also not established that the benefician IS 

qualified for the offered position. The petitioner must estahlish that the beneficiary possessed all the 
education. training. and experience specified on the labor certification as of the priority date. K 
c:.F.R. * Im.2(b)(l), (i2). S'ce Maller of Wing's Tea House. 16 I&N Dec. 158, 159 (Acting Reg'l 
Comm'r 1977): .Iee also Matter of Katigbuk, 14 I&N Dec. 45, 49 (Reg' 1 Comm'r 1971). In 
evaluating the bencticiary's qualifications, USCIS must look to the job otTer portion of the labor 
certification to determine the required qualifications for the position. USCIS may not ignore a terlll 
of the lahor certification, nor may it impose additional requirements. See Mutter of Silver f)l'lIgolI 
Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm'r 1986). See also, Madam' v. Smith, 696 F.20 
1008 (D.c:. Cir. 19t13); K.R.K. Irvine, Ille. v. Landon, 699 F.2d 1006 (9th Cir. 19t13): Stewart/II/i'{/' 
Red Commi.lsarv ofMussuehllsetts, Ine. v. Coomey, 661 F.2d 1 (1" Cir. 1981). 

In the instant case. the labor certification states that the offered position requires two years of 
experience in the proffered position of night shift manager. The petitioner must demonstrate that, Oil 

the rriority date of April 5, 2001, the heneficiary had the qualifications stated on its labor certificatioll 
application. as certified by the DOL and submitted with the instant petition. Malter of Wing's TL'II 
House, 16 I&N Dec. 158 (Acting Reg'l Comm'r 1977). However, on the labor certification. thl' 
beneficiary did not claim to possess any experience prior to May 2001. The record does not indicatt: 



any other qualifying experIence, such as leiters from previous employers.'4 S"" H C.F.R. ~ 
204.5(l)(3)(ii)(A). There is nothing else in the record to indicate that the beneficiary possessed thl' 
qualifying experience prior to the priority date. Therefore, the petitioner has also failed to establi,h 
that the beneficiary is qualified for the offered position. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 2<)1 of the Act, ii U.s.c. § 1301. Here. 
that burden has not been met. 

ORDER: The appeal is dismissed. 

l' The record contains a leiter dated July 10, 2007 from A- I Food Mart indicating that the 
beneficiary was employed there from June 2002 until August 2004 as an evemng manager. 
However. this period of employment is after the priority date of April 5, 20(1l. 


