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DISClJSSION: On May 24, 2012 the director revoked the approval of the petition, invalidated 
the previously approved labor certification, and certified the decision to the Administrative 
Appeals Office (I\AO) for review pursuant to 8 CF,R. § 103.4(a).' Upon review, the AAO will 
al'tinn the directors decision. 

The petitioner is a restaurant. It seeks to permanently employ the beneficiary in the United Stales 
as a cook pursuant to section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), K 
U.s,c. § IIS3(b)(3)(A)(i)." As required by statute, the petition is submitted along with an 
approved Application for Alien Employment Certification (Form ETA 750).' The petition was 
initially approved by the Director, Vermont Service Center, on March 18, 200S before the 
Director, Texas Service Center, revoked the approval of the petition on July 22, 2009. The 
petitioner subsequently appealed the decision of the Director, Texas Service Center (the 
director), to the AAO. Upon review, the AAO withdrew the director's July 22, 2009 decision 
and remanded the matter to the director for issuance of a new detailed Notice of Intent to Revoke 
(NOIR) and decision. 

On remand, the director sent a NOIR on January 11,2012. In the January 11,2012 NOIR, the 
director advised the petitioner to describe its interactions with Mr. Dvorak" with respect to the 

, Under K C.F.R. § 103.4(a)(I) certifications by district directors may be made to the AAO 
"when a case involves an unusually complex or novel issue of law or fact." 

" Section 203(b)(3)(A)(i) of the Act, 8 U.S.c. § lI53(b)(3)(A)(i), provides for the granting or 
preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification uncler this paragraph, of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available 
in the United States. 

3 This petition involves the substitution of the labor certification beneficiary. The original 
beneticiary was "Rinat Latypov." Upon filing the Form 1-140 petition, the petitioner requested 
that the original beneficiary be substituted by the beneficiary in the instant case. The substitution 
of bendit:iaries waS formerly permitted by the DOL. On May 17,2007, the DOL issued a final 
rule prohibiting the substitution of beneficiaries on labor certifications effective July 16, 
2007. See T!. Fed. Reg. 27904 (codified at 20 C.F.R. § 656). As the filing of the instant petition 
predates the final rule, and since another beneficiary has not been issued lawful permanent 
residence based on the labor certification, the requested substitution will be permitted. 

4 Mr. was the petitioner's and the beneticiary's counsel originally. He helped 
the pet certification process. He also helped the petitioner file the Form 1-140 
pelitlOn in 200S. He was under U.S. Citizenship and Immigration Services (USClS) 
investigation for allegedly submitting fraudulent Form ETA 750 labor certification applications 
and Form I-I-W immigrant worker petitions, when the director initially sent a NOIR on February 
Y, 2IX)'J. Mr. _ has since been suspended from practice before the United States 
Department of Homeland Security for three years from March 1, 2012. Mr. _ 
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recruitment procedures including interviewing and consideration of candidates and to outline the 
,"'pecific step ... it took to conduct good faith recruitment, e.g. other than the advertisements in the 
Ho,/o/l /feruid. The director asked the petitioner to identify the recruitment source hy name, to 
state how many candidates were interviewed, to explain whether and how the petitioner 
conducted interviews and determined that no other U.S. candidate was eligible for the position, 
and to specify whether and for how long the company posted an in-house posting notice 
recruiting for the position. The director requested the petitioner to submit copies of the in-house 
posting notice and any other objective, independent evidence to establish that the petitioner 
activdy participated in the recruitment process and followed the U.S. Department of Lahor 
(DOL) requirements to ensure that no United States worker was qualified, willing and availahle 
to take the position. 

The direct", ,tiso identified 40 other employment-based petitions that the petitioner filed since 
20()] and noted that none of the evidence submitted is sufficient to demonstrate that the 
petitioner has the continuing ability to pay the proffered wage from the priority date and 
continuing until all of the heneficiaries, including the heneficiary in the instant case, receiws 
their lawful permanent residence. 

No additional evidence was suhmitted, and the director issued the Notice of Certification (NOe) 
on May 2--1. 2tl L!. In the NOC, the director found that: (a) the petitioner did not conduct good 
faith recruitm~nl in advertising for the proffered position (that there was fraud or willful 
misrepresenlation involving the lahor certification) and (b) the petitioner failed to establish the 
ahility to pay the proffered wage from the priority date and continuing until the beneficiar) 
obtains lawful permanent residence. Accordingly, the director revoked the approval of the 
petition and invalidated the approved Form ETA 750 labor certification. 

The AAO conducts appellate review on a de novo basis. See SO/lane v. DO.!, 3~ 1 F.3d 143, 145 
(3d Cif. 2(04). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitteci upon appeal. 

As set l'lI·th in the director's May 24, 2012 NOC, the issues in this case are (a) whether the 
petitioner conducted the recruitment in accordance with Department of Labor (DOL) regulations. 
whether there was fraud or willful misrepresentation involving labor certification process and (b) 
whether or not the petitioner has the ability to pay the proffered wage as of the priority date and 
continuing until the beneficiary ohtains lawful permanent residence. 

a) Good f<'aith Recruitment and Invalidation of the Labor Certification 

represenlations in this matter will be considered. He will he referred to throughout this decision 
by llall1~. 



The record contains the following evidence to demonstrate that the petitioner complied with 
DOL rccruitment procedures:' 

• Copies of the newspaper tear sheets for the position offered, published in the Boslo/l SllIlllul' 

!lerald nil the following days and dates: Sunday, January 28, 20()}: Sunday, February -+, 
200 I: Sunday, February 25, 2(l()}; and Sunday, March 4, 20()}: and 

• A copy of the letter dated February 14, 2(l()] from the Bos/oll !lemh{ addressed to Mr. 
D\'orak stating that the job ads would also be posted online on jobfind,com tllr 50 days, 

The AAO acknowledges that before 200S, employers filing a Form ETA 750 were not required 
to mainI<Lin any records documenting the labor certification process once the labor certification 
had been approved by the DOL See 45 Fed, Reg, 83<)33, Dec, I <), I <)80 as amended at 49 Fed, 
Reg, 1~2l)5, Apr. JO, IWl4; 50 Fed, Reg, 54927, OcL 23, 19<)1. Not until 2005, when the DOL 
switched from paper-based to electronic-based filing and processing of labor certifications, were 
employers required to maintain records and other supporting documentation, and even then 
employers were only rcquired to keep their labor certification records for five (5) years, See h<J 
Fed, Reg, 773Ho, Dcc, 27, 2004 as amended at 71 Fed, Reg, 35523, June 21, 2000: "{s,, see 20 
CF,R. * h:'ih.IO(t) (2010), 

Here, the recmd retleets that the Form ETA 750 was submitted to DOL for processing (\n 
February 2S, 20()], and that DOL certified the Form ETA 7S0 on February 7, 2002, Since there 
was no requirement to keep recruitment records once the labor certification was approved bel(He 
2005, USCIS may not make an adverse finding against the petitioner, if the petitioner no longer 
rclains any documentation. 

Moreover, the AAO notes that the DOL at the time the petition was filed in 2{)(1I accepted two 
types 01 recruitment procedures - the supervised recruitment process and the reduction in 
recruitmcnt proccs,s, Sec 20 CF.R, * 050,2] (2001), Under the supervised recruitment process 
an employer must lirst file a Form ETA 750 with the local office (State Workforce Agency), 
who then would: date stamp the Form ETA 750 and make sure that the Form ETA 750 was 
complete: calculate the prevailing wage for the job opportunity and put its finding into writing: 
and prepare and process and Employment Service job order and place the job order into the 
rcgular EmploymCl1t Service recruitment system for a period of thirty (30) days, See 20 CF.R, 
~~ 65h.21(d)-(t) (2001), The employer filing the Form ETA 750, in conjunction with the 
recruitment crforts conducted by the local office, should then: place an advertisement for the job 
opportunity in a newspaper of general circulation or in a professional, trade, or ethnic publicatioll 
and supply the local office with required documentation or requested information in a time" 
manner. See 20 CF,R, *~ 050,21(g)-(h) (20()]), 

Under the reduction in recruitment process, the employer could, before filing the Form ETA 7:'ill 
with the local office, conduct all of the recruitment requirements including placing all 

, The evidence ahove was submitted by Mr. 
20(J<) NOIR. 

after the director issued the Februar) l), 



advcrtisement in a newspaper of general circulation and posting a job notice in the employcr" s 
place of business. See 20 C.F.R. §§ 656.21(i)-(k). 

Based on the evidence submitted (i.e. the copies of the advertisement published in the Slinria\" 
Boston Herald he fore the priority date, i.e. on January 28, 20(J]; February 4, 20()]; and Februar\ 
25. ZOO I), the petitioner conducted a reduction in recruitment process, which was allowed at the 
time. 

Ilowever. tIle record contains evidence that undermines the bOlla fides of the recruitment proce" 
and puts at issue the petitioner's identity. USCIS, pursuant to 20 C.F.R. § 65(}.3I(d) (2004), mal 
invalidate the labor certification based on fraud or willful misrepresentation. On March 28. 
2005. pursuant to 20 C.F.R. § 656.17, the Application for Permanent Employment Certification. 
Form ETA LJOKLJ. replaced the Application for Alien Employment Certification, Form ETA 750. 
The new Form ETA 'JOiN was introduced in connection with the re-engineered permanent 
foreign labor certification program (PERM), which was puhlished in the Federal Register on 
December n. 2004. with an effective date of March 28, 2005. Sf''' 69 Fed. Reg. 7732(} (Dec. 27. 
20(4). The regulation cited at 20 C.F.R. § 656.31(d) is the pre-PERM regulation applicable to 
the instant case. The regulation stated: 

II a Courl. the INS or the Department of State determines that there was fraud or 
willful misrepresentation involving a labor certification application, the 
arplication shall be deemed invalidated, processing shall be terminated, a notice 
of the termination and the reason therefor shall be sent by the Certifying Officer 
to the employer, and a copy of the notification shall be sent by the Certifying 
Officer to the alien, and to the Department of Labor's Office of Inspector General. 

As immigration officers, USCIS Appeals Officers and Center Adjudications Officers possess the 
full scope of authority accorded to officers by the relevant statutes, regulations, and the Secretafl 
of lIomcictnci Securit:'s delegation of authority. Sef'sections IOI(a)(18), 103(a), and 2H7(b) 01 
the Act: 1\ C.F.R. 99 103.I(b), 287.5(a); DHS Delegation Number 015U.1 (effective March I. 
20(3). 

With regard to immigration fraud, the Act provides immigration officers with the authority to 
administer oaths. consicier evidence, and further provides that any person who knowingly or 
willfully gives raIse evidence or swears 10 any false statement shall he guilty of perjury. Section 
2H7(h) of the Act. K U.S.c. § 1357(b). Additionally, the Secretary of Homeland Security has 
delegated to USUS the authority to investigate alleged civil and criminal violations of the 
immigration laws. including application fraud. make recommendations for prosecution. and take 
other "appropriate action." OilS Delegation Number 0150.1 at para. (2)(1). 

As an issue of fad that is material to an alien's eligibility for the requested immigration benetit 
or that alien's suhsequent admissihility to the United States, the administrative findings in an 
immigration proceeding must include specific findings of fraud or material misrepresentatioll. 
Within the adjudication of the visa petition, a finding of fraud or material misrepresentation will 



undermine the probative value of the evidence and lead to a reevaluation of the reliability and 
su{lici~'K) of Ih~ r~maining evidence. Matter of H(), 19 I&N Dec. 5H2, 59 1-5l)~ (BIA 1l)~H). 

Outside of the basic adjudication of visa eligibility, there are many critical functions of the 
Department of ilollleland Security that hinge on a finding of fraud or material misrepresentation. 
Fur exampic. the Acl provides Ihal an alien is inadmissible 10 the United States if that alien seeks 
to procure. has sought to procure, or has procured a visa, admission, or other immigration 
henefits hy fraud or by willfully misrepresenting a material fact. Section 212(a)(6)(C) of thl' 
Act, ~ USc. * 11~2. Additionally, the regulations state that the willful failure to provide full 
and truthful information requested by USCIS constitutes a failure to maintain nonimmigrant 
status. ~ C.F.R. * 214.1(t). For these provisions to be effective, USCIS is required to enter a 
factual finding of fraud or material misrepresentation into the administrative record." 

If USCIS werc to be harred from entering a finding of fraud after a petitioner withdraws Ihe visa 
petition or appeal. or after the petition is automatically revoked, the agency would be unable I() 
subscquently enl(lfee the law and tind an alien inadmissible It)r having "sought to procure" an 
immigr,mt vis" hy fraud or willful misrepresentation of a material fact. See section 212(a)(0)((") 
of the Act. 

With rcgard to the current proceeding, section 204(h) of the Act states, in pertinent part, that: 

After 'In investigation of the facts in each case ... the [Secretary of Homeland 
Security) shall. if [she1 determines that the facts stated in the petition are true and 
Ihat the alien ... in behalf of whom the petition is made is an immediate relative 
specified in section 201(b) or is eligible for preference under subsection (a) or (b) 
"f section 2m, approve the petition .... 

Pursuant to section 204(b) of the Act, USCIS has the authority to issue a determination regarding 
whether Ihe facts stated in a petition filed pursuant to section 203(b) of the Act arc true. A 
material issue in this case is whether the labor certification is valid. Submitting false documents 
amounts to " willful effort to procure" benefit ultimately leading to permanent residence under 
the Act. The Attorney General has held that a misrepresentation made in connection with an 
application for a visa or other document, or with entry into the United States, is material if either: 

(, It is imporl"nt 10 note that, while it may present the opportunity to enter an administrative 
finding of fraud. the immigrant visa petition is not the appropriate forum for finding an alien 
inadmissible. Sec Muller of 0, H I&N Dec. 295 (BIA 1(59). Instead, the alien may be {()und 
inadmissible at a later date when he or she subsequently applies for admission inlo the United 
States or applies for adjustment of status to permanent resident status. See seclions 212(a) and 

245(a) of the Act. S U.s.c. ** IIH2(a) and 1255(a). Nevertheless, Ihe AAO has Ihe authority to 
cnter a fraud finding, if during the course of adjudication, it discloses fraud or a material 
misrepresentation. In this case, the beneficiary has been given notice of the proposed findings 
and has heen presented with an opportunity to respond to the same. 
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(I) the alien is excludable on the true facts, or (2) the misrepresentation tends 
to shut off a line of inquiry which is relevant to the alien's eligibility and which 
mi~ht well have resulted in a proper determination that he he excluded. 

MUI/('/" "IS <I:: B-C-. 9 I&N Dec. 436, 447 (A.G. 1961). Accordingly, the materiality test has 
three parts. First, if the record shows that the alien is inadmissible on the true facts, then the 
misrepresentation is material. Id. at 448, If the foreign national would not be inadmissible Oil 

the true facts, then the second and third questions must be addressed, The second question is 
whether the misrepresentation shut off a line of inquiry relevant to the alien's admissibility. Id. 
Third, if the relevant line of inquiry has been cut off, then it must be determined whether the 
inquiry might have resulted in a proper determination that the foreign national should have been 
excluded. Id. at 449. 

Here, the direCim in the January 11,2012 NOIR identified anomalies involving the recruitment 
process, The director stated that the petitioner signed the Form ETA 750 on January J I, 200 I 
prior to conducting recruitment by placing advertisements on February 4, 2001; February 2). 

200 I; and March 4, 20(H 7 By signing the Form ETA 750, the petitioner essentially stated under 
penalty of perjury that the recruitment was complete, Based on the evidence submitted in this case, 
if the pclitioner conducted the recruitment under the reduction in recruitment procedures, the 
petitioner had to have completed the recruitment efforts and declared that its eft(Hls to recruit U.S, 
workt:rs yielded no results by January 31, 2001 (the date the petitioner signed the Form ETA 7501. 
Nevertheless, based on the evidence submitted, the petitioner placed three other advertisements after 
it signed the Form ETA 750 on January 31, 2001. 

The petitioner'S premature signature, therefore, raises the likelihood that the DOL's recruitment 
procedures were not followed and that the petitioner or Mr. (the attorney who represented 
the petitioner in filing the Form 1-140) might have been impermissibly involved in the recruiting 
process, if the petitioner. for instance, merely signed the Form ETA 750 and let Mr. take 
over the recruitment efforts (for instance, by placing the advertisement and interviewing U.S. 
candidates. or making the decision on whether to refer recruits to the petitioner), 

III addition, the director in the January 11,2012 NOIR questioned the identity of the petitioner. 
ThL' director specilieally indicated that the petitioner's Employer Identilication Number (LIN) as 
listed Oil the Forrn 1-140 petition (EIN 33-05066HI) does not belong to any United States 
taxpaver or entity.' Th~ director requested the petitioner to identify whether it was a franchise 
operation or part of one "fthe live Papa Ginos' entities at the address listed for the petitioner. 

7 The AAO notes that one advertisernent for the position of cooks was placed in the newspaper 
on January 2H. 2001- three days before the petitioner signed the Form ETA 75(), 

, A search of EIN # _ in the public records does not produce the name of any U.S. 
entity, 
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Th~ dir~clm intiic<lled Ihat USCIS may find fraud if the petItIOner failed 10 respond 10 Ihl' 
]anu,,,\ II. 2()12 NOIR. The petitioner did not respond 10 the January 11,2012 NOIR <lnd did 
not OH1t~,t the dir~ct()f', linding of fraud on certification. The AAO finds sufficient evidence in 
th~ rl'cord to find fraud or willful misrepresentation against the petitioner involving the I<lbm 
certification and Ihal th~ labor certification should be invalidated. 

The director has laid out in specific details of the problems that appear on the approved labor 
certification and requested that the petitioner submit additional evidence to rebut his conclusion 
that the labor certification was falsified. No evidence or explanation has been submitted to reoul 
the dire~tor's finding that the recruitment process was not conducted in accordance with 001. 
regul<ltions, or that Ihe petitioner is not a valid U.S. entity. 

Such addilional evid~nce is material because, if it were provided, it would demonstrate that the 
p~titi()ncr i, <I valid U.S. ~ntity, and that the recruitment was conducted in accordance with 001. 
pfll~cdures. The petitioner'S failure to submit additional evidence creates doubt about the 
credibility of the remaining evidence of record and shall be grounds for dismissing the petition. 
Se!' N C.F.R. Ii 103.2(b)( 14). Going on record without supporting documentary evidence is l1(1t 
sufficient I'm purposes of meeting the burden of proof in these proceedings. Mal/a oj'Sofliei. 22 
I&N Dec. 15N. Ih5 (Comm. 199N) (citing Matter of Treasure Craji of Calijimlia. 14 I&N Dec. 
19() (Re~. COlllm. 1972». 

Based on Ih~ nOled inconsistencies in the evidence supporting the petition, and considering that 
the pelitioner received the NOIR and did not address such inconsistencies, and that the petitioner 
failed 10 rl"pond to Ihe NOIR. the AAO finds that the petitioner has deliberately conceal~d and 
willfully misrepresented facts about the validity of the labor certification.') Although the 

') The tcrm "\\illltllly" in the statute has been interpreted to mean "knowingly and intentionall\." 
as distinguished from accidentally, inadvertently, or in an honest belief that the facts are 
otherwise. See Maller of Healy and Goodchild, 17 I&N Dec. 22, 28 (BIA 1979) ("knowledge of' 
the 1(llsit~ of the representation" is suflicient); Forhes v. INS. 48 F.3d 439. 442 (9th Cir. IY95) 
(interpreting "\\'illl\III)" to mean "deliberate and voluntary"). Materiality is determined based on 
the substantive law under which the purported misrepresentation is made. See Mllller (II 
ile{m"'T\-C"rrilio. 13 I&N Dec. 195 (BIA 19fi9); see also Maller of Healv lind (;oodchild. 17 
I&N Dec. 22. 2N (I3lA 1979). A material issue in this case is whether the beneficiary has the 
required experience for the position offered. since the substantive law governing the approval or 
immigrant visa petitions requires an employer and alien beneficiary to demonstrate that the alien 
meets the minimum qualifications for the job offered. See 8 C.F.R. ** 2()4.5(g)( I). 
21l4.5(1)(3)(ii)(B)-(C). Moreover, as a necessary precondition for obtaining a labor certification. 
employers must document that their job requirements are the actual minimum requirements I'm 
the position. SI'" 21l C.F.R. ~ 656.2I(b)(5) (1998), and that the alien beneficiary meets those 
actual. minimum requirements at the time of filing the labor certification application. see MIII/er 
()j'Si/ri/eji/ii/lII. IIJN9-INA-87 (BALCA Dec. 21.1989). A misrepresentation is material where 
the application involving the misrepresentation should be denied on the true facts, or where the 
misrepresentation tends to shut offa line of inquiry which is relevant to the applicant's e1igibilit) 
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petitionCf in this case presented an approved labor eerlification, the labor certification appears t(1 
have been approved erroneously. 

If the DOL had initially known the true facts, it would have denied the employer's application 
for lahor certification, as the Form ETA 750 was falsified. In other words, the concealed facts. il 
known, would have resulted in the outright denial of the Form ETA 750. See Matter o{ Sil,'('/' 
Dragoll Chill",e Rell(/I/ralll, 19 I&N Dec. 401, 403 (Comm'r 1986). The DOL was unable ttl 
make a rrorcr investigation of the facts when determining eligibility for the benefit sought, 
because Ihe petitioner shut off a line of relevant inquiry by submitting a fraudulent or falsified 
document. ;\ccmdingly, the misrepresentation was material under the second and third inquiries 
of Maller o/S & /1.(, .. 

By suhmitting a fraudulent document to USCIS, the petitioner sought to procure a bendit 
provided under the Act through willful misrepresentation of a material fact. See also Matter (If' 
Ho, 191&N Dec. at 591·592. As noted above, it is proper for USCIS to make a finding of fraud 
pursuant to section 212(a)(6)(c) of the Act, 8 U.s.c. § 1182. 

For these reaSOllS, we tind that much of the petitioner's documentation with respect to the lahor 
certification has been falsified, a finding that the petitioner did not challenge in that the petitioner 
did not respond to the director's NOIR dated January I L 2012 or to the NOC dated May 2,). 
2012. The director's decision to invalidate the cerlitied Form ETA 750 is artirmed as evidencc 
of record supports the director's conclusion that there was fraud or willful misrepresentation 
involling the Iahm certification. See 20 C.F.R. § 656.30(d). 

h) The Petitioner's Ability to Pay 

The regulation at S C.F.R. * 204.5(g)(2) states in pertinent part: 

,\/Jilin' of' /)f'(),I/wctil't' emp/over to par wllgt'. Any petition filed by or for an 
emplollllcnt·hased immigrant which requires an offer of employment must he 
accompanied by evidence that the prospective United States employer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ahility at 
the time the priority date is established and continuing until the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited financial 
statements. 

The petitioner lIlust demonstrate the continuing ability to pay the proffered wage beginning on 
the priority date, which is the date the Form ETA 750 was accepted for processing by any offin' 
within the employment system of the DOL. See 8 C.F,R. § 204,5(d). 

and which might well have resulted in a proper determination that the application be denied. Se(' 

M(ltter ofS .. (llId B .. C.-, lJ I&N Dec. 436, 447 (AG 1961). 



Here, as st"ted "bove, the ETA Form 750 was accepted for processing by the DOL on Februar) 
2H,201l!. The rate of payor the proffered wage specified on the Form ETA 750 is $12,57 per 
hour or $2V07.40 per year based on a 35 hour work week, <0 

To show that the petitioner has the ability to pay $12.57 per hour or $22,877.40 per year from 
February 2H. 2()() I and continuing until the beneficiary receives lawful permanent residence. the 
petitioner submitted the following evidence: 

• A copy or a paycheck dated June 17, 2005 issued to the beneficiary in the amount 01 
$2h7.33: 

• Various internet printouts on a company called "Papa Gino's Holdings Corporation, Inc." 
downloaded from the following website addresses: hltp:!/www.hoovers.com: 
http:!~www .bizjournals.com; http://biz.yahoo.eom!ic; http://www.csgis.com; and 

• A list of husiness locations, as shown at http:((www.papaginos.com/locations.htm!. with 
the I()llowing hand notation: "168 restaurants." 

The evidence submitted above is not sufficient to demonstrate that the petitioner has the abilit, 
to continuously pay thc proffered wages of the beneliciaries identified in the director's Januar) 
II. 21112 NOIR from the priority date until each beneficiary, including the beneficiary in the 
instant GlSe. receives or received his or her permanent residence. < < 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing. 
of an ETA 750 labor certification application establishes a priority date for any immigrant petition 
later based on the ETA 75(), the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for each year thereafter, until the beneficiary 
obtains la\\ ful rcrmancnt residence. The petitioner's ability to pay the proffered wage is an 
essential element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N 
Dec. 142 (Acting Reg. Comm. 1977); see also 8 c'F.R. § 204.5(g)(2). In evaluating whether ajob 
offer is realistic. United States Citizenship and Immigration Services (USCIS) requires the 

<I' The tolal hours per week indicated on the approved Form ETA 750 is 35 hours. This is 
permitted so long as the job opportunity is for a permanent and full-time position. See 20 c'F.R. 
§§ bSh.3; h56.!O(c)(IO). The DOL Memo indicates that full-time means at least 35 hours or 
more per week. See Memo, Fanner, Admin. for Reg'1. Mngm ',,, Div. of Foreign Labor 
Certification. DOL Field Memo No. 48-94 (May 16, 1994). 

)) As noted by the director in the January 11, 2012 NOIR, Papa Ginos has filed 40 other 
employment-based immigrant visa petitions for alien beneficiaries other than the beneficiary in 
this case. Consistent with the regulation at 8 C.F.R. § 204.5(g)(2), the petitioner is required to 
establish the ability to pay the proffered wages not only for the current beneficiary but for the 
other immigrant visa beneficiary until either one or more of these circumstances apply: (a) each 
beneficiary receives his or her legal permanent residence (LPR), (b) unless and until we revoke 
the petition. or (c) unless and until the petitioner withdraws the petition. No additional evidence 
as requested has been received. 
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petitioner to del110nstrate financial resources sutlicient to pay the beneficiary's proffered wages, 
although the totality of the circumstances affecting the petitioning business will be considered if the 
evidence warrants such consideration, See Matter of Sonegawa, 12 I&N Dec, 612 (Reg, COlllm, 
14(7), 

In lklcrmining the petitioner's ability to pay the proffered wage during a given period, USCIS 
will first examine whether the petitioner employed and paid the beneficiary during that period, If 
the petitioner establishes by documentary evidence that it employed the beneficiary at a salary 
equal 10 or grealer than the proffered wage, the evidence will be considered prima jllcie proof of 
the petitioncr's ahility to pay the proffered wage. 

No evidence has been submitted to show that the beneficiary was employed and paid by Papa 
Ginos or the petitioner, with Further, the petitioner failed to demonstrate Ihat 
there is an organization with the EIN Moreover, a search in Ihe website of the 
Massachusells Department of State, Corporations Division 
(bttP:.cC()IV.'l·t:.SI·1 reveals that there are five 
entities located at MA (the location which was listed on the 
Form 1- I'+O): Corp. (ID number 330491264); Franchising 
Corp. (If) Ilurnhn Papa Gino's of American Franchising Limited Partllership (II) 
numner Gino's Inc. (lD number _ and ••••••••• 
Card Serv . Inc. (ID numbe~ It is not clear from the evidence of record, which if 
any of these five entities originally filed the petition on behalf of the beneficiary in the installt 
case. The petitioner failed to iden whether it is of the corporate network of 
doing business MA, or whether it operated as a franchise. 
As noted earl ier, the petitioner's failure to submit additional evidence creates doubt about the 
credibility of the remaining evidence of record and shall be grounds for dismissing the petition. 
S~e K C'.F.R. * 103.2(b)(14). 

Thus, in order for the petitioner to meet its burden of proving by a preponderance of the evidence 
thaI it has the continuing ability to pay the proffered wage from the priority date, the petitioner 
must he able to demonstrate that it can pay the full proffered wage of $12.57 per hour or 
$22)-177.'+0 per year from February 28, 2001 until the beneficiary obtains legal permanent 
residence. The petitioner can show that it can pay $22,877.40 per year through either its net 
incomc or net current assets. If the petitioner chooses to pay these amounts through its net 
income. USUS will examine the net income figure reflected on the petitioner's federal incomc 
tax return. without consideration of depreciation or other expenses. River Street Donuts, LLC \'. 
Nap()li/w/", 558 F.Jd III (I" Cir. 2009); Taco E,lpecial v. Napolitano, 696 F. Supp. 2d 8n 
(E.D. Mich. 2(10), a/rd, No. 10-1517 (6th Cir. filed Nov. 10, 2U11). Reliance on federal 
income tas returns as a basis for determining a petitioner's ability to pay the proffered wage is 
well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1044, 
1054 (S.D.N.Y. 19H6) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d DOS (<Jth 
Cir. IYi\4»: we also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas lY8lJ): 
K.ef>. F()od Co .. Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.V. 1985); Ubeda v. Palmer, 539 F. 
Supp. 047 (N.D. III. 1482), a/rd, 703 F.2d 571 (7th Cif. 1983). Reliance on the petitioner's 
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gross n:ccipts and v.age expense is misplaced. Showing that the petitioner's gross receipts 
exceeded the proffered wage is insufficient. Similarly, showing that the petitioner paid wages in 
excess of the proffered wage is insufficient. 

In K.ef'. Food Co., fnL'. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income figure. as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that USCIS should have considered income before 
expenses were paid rather than net income. See Taco Especial v. Napolitano, 696 F. Supp. 2d at 
881 (gross profits overstate an employer's ability to pay because it ignores other necessar) 
expenses). 

With respect to depreciation, the court in River Street DonlllS noted: 

The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciatil)o represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of cash, neither does it represent amounts available to pay 
wagt:~. 

We rind that the AAO has a rational explanation for its policy of not adding 
depreciation hack to net income. Namely, that the amount spent on a long term 
tangihle asset is a "real" expense. 

River Slreel f)ollills at 118. "[USCrS] and judicial precedent support the use of tax returns and 
the /1<'1 il/UJllle figures in determining petitioner's ability to pay. Plaintitls' argument that these 
figures should be revised by the court by adding back depreciation is without support." Chi
Pel/g Chllng at 517 (emphasis added). 

As all alternate mcans of determining the petitioner's ability to pay the proffered wage, USCIS 
may review the petitioner's net current assets. Net current assets are the difference between the 
petitioner's current assets and current liabilities. 12 A corporation's year-end current assets arc 

12 According to Barron's Diclionary oj" Accounting Terms 117 (3,d cd. 2000), "current assets" 
consist of items having (in most cases) a life of one year or less, such as cash, marketable 
securitics. illl ell tory and prepaid expenses. "Current liabilities" are obligations payable (in most 
cases) within one year, such accounts payable, short-term notes payable, and accrued expense.s 
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shown on Schedule L lines I through 6. Its year-end current liabilities are shown on lines 16 
through 18. If the total of a corporation's end-of-year net current assets and the wages paid to 
the beneficiary (if any) are equal to or greater than the proffered wage, the petitioner is expected 
to be able to pay the proffered wage using those net current assets. 

The record, however, contains no evidence showing the petitioner's net income or net current 
assets from 200 I. The petitioner failed to submit evidence such as copies of its federal tax 
returns, annual reports, or audited financial statements for the years 200 I and thereafter. Due to 
this lack of evidence, the AAO affirms the director's conclusion that the petitioner has not 
established that it has the continuing ability to pay the proffered wage from the priority date. 

The various internet printouts showing the basic financial information (gross sales and revenue 
in 2003) for .j Holding Corporation, Inc. cannot be accepted as evidence of the 
petitioner's ability to pay, because the petitioner has not established itself as the 
Holding Corporation, Inc. Moreover, the petitioner has not identified who the employer is that 
originally filed the on behalf of the beneficiary in 200 I. The submission of evidence 
suggesting that Holding Corporation, Inc. is the petitioner is a gross 
misrepresentation. 

Finally, USCIS may consider the overall magnitude of the petitioner's business activities in its 
determination of the petitioner's ability to pay the proffered wage. See Maller olSonegawa, 12 
I&N Dec. 612. The petitioning entity in Sunegawa had been in business for over II years and 
routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when 
the petitioner was unable to do regular business. The Regional Commissioner determined that 
the petitioner's prospects for a resumption of successful business operations were well 
established. The petitioner was a fashion designer whose work had been featured in Time and 
Luuk magazines. Her clients included Miss Universe, movie actresses, and society matrons. The 
petitioner's clients had been included in the lists of the best-dressed California women. The 
petitioner lectured on fashion design at design and fashion shows throughout the United States 
and at colleges and universities in California. The Regional Commissioner's determination in 
Sonegawa was based in part on the petitioner's sound business reputation and outstanding 
reputation as a couturiere. As in Sonegawa, USCIS may, at its discretion, consider evidence 
relevant to the petitioner's financial ability that falls outside of a petitioner's net income and net 
current assets. USCIS may consider such factors as the number of years the petitioner has been 
doing business, the established historical growth of the petitioner's business, the overall number 
of employees, the occurrence of any uncharacteristic business expenditures or losses, the 
petitioner's reputation within its industry, whether the beneficiary is replacing a former employee 
or an outsourced service, or any other evidence that USCIS deems relevant to the petitioner's 
ability to pay the proffered wage. 

(such as taxes and salaries). Id. at 118. 
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Unlike S()lIegmm, the petitioner in this case has not shown any evidence reflecting the business' 
repul;ition or historical growth. Nor has it included any evidence or detailed explanation of the 
business' milestone achievements. The record does not contain any newspapers or magazine 
articles. a\\ards. or certifications indicating the business' accomplishments. Further, no unusual 
circumstances have been shown to exist to parallel those in SOl1egllW(I, nor has it beel1 
established that the petitioner during the qualifying period had uncharacteristically substal1ti~i1 

ex pe I1d i tll res. 

111 examining a petitioner's ability to pay the protfered wage, the fundamental focus of the 
USUS determination is whether the employer is making a realistic job offer and has the overall 
financial ability to satisfy the proffered wage. Matter of Great Wall, slIpra. Given that the 
petitillll's approval has been revoked and the fact that the petitioner lailed to respond to any "r 
the director's Notices of Intent to Revoke, the AAO is not persuaded that the petitioner has that 
ability. We conclude that the petitioner has not met the burden of proving by a preponderance 01 
the evidence that it has the ability to pay the proffered wage continuously from the priority date. 

Section 2tl5 olthe Act, ~ U.S.c. § 1155, states: 

The Secretary of Homeland Security may, at any time, for what [she] deems to be 
good and sufficient cause, revoke the approval of any petition approved by [her] 
under section 204. Sueh revocation shall be effective as of the date of approval of 
'Illy such petition. 

The realization by the director that the petition was approved in error may be good and sufficient 
cause for re\{)king the approval. Maller offfo, 19 I&N Dec. 51l2, 590 (BIA 19~~). 

For the reasons stated above, the AAO finds that the petitioner has failed to demonstrate I" 
preponderance of the evidence that it conducted good faith recruitment, and that it has the ability 
to pay the proffered wage from the priority date and continuing until the beneficiary receives her 
lawful permanent residence. The AAO affirms the director's linding of fraud and willful 
misrepresentation against the petitioner and the invalidation of the labor certification. The 
direetor had good and sufficient cause to revoke the approval of the petition as required 111' 
section 20S of the Act,!l U.S.c. § 1155. 

The revocation of the approval of the petition is affirmed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. The burden of proof in these 
proceedings rests solely with the petitioner. Section 291 of the Act, ~ U.S.c. * Uti I. The
petitioner has not met Ihat hurden. 

ORDER: The director's decision to revoke the approval of the petition IS 

affirmed. 
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FlJRTHER ORDER: 

FlJRTHEI{ ORDER: 

The AAO finds that the petltlOner knowingly misrepresented a 
material fact by submitting fraudulent documents in an erfort t(l 

procure a benefit under the Act and the implementing regulations, 

The alien employment certification, Form ETA 750, ETA casc' 
number P2001-MA-OI30965ti, filed by the petitioner " 
invalidated, 


