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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Cenler. 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. I 

The petitioner is a custom cabinet business. It seeks to employ the beneficiary pe rmanenll \' in I he
United States as a cabinet maker. As required by statute, the petition is aceom!,'lnie" 11\ a I"rm 
ETA 750, Application for Alien Employment Certification, approved by Ihe Uniled SI'lles 
Department of Labor (DOL). The director determined that the petitioner had nol eSlablishnl Ih'll il 
had the continuing ability to pay the beneficiary the proffered wage beginning on Ihe prioril, "'11,· III 
the visa petition. The director denied the petition accordingly. 

The record shows that the appeal is properly filed and timely and makes a specific allegalion 01 errm 
in law or fact. The procedural history in this case is documented by the recorel and incorporaled illlo 
the decision. Further elaboration of the procedural history will be made onl y as necessary. 

As set forth in the director's January 11,2010 denial, the single issue in this case is whelher m n()1 
the petitioner has the ability to pay the proffered wage as of the priority date and conlinuing unlil the 
beneficiary obtains lawful permanent residence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the ACI). 1\ L;.sC. 
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph. of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature. for 
which qualified workers are not available in the United States. 

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ahility of prospective employer to pay wage. Any petItIOn filed by or t(ll an 
employment-based immigrant which requires an offer of employmenl must he' 
accompanied by evidence that the prospective United States employer h'ls the ahilit\ 
to pay the proffered wage. The petitioner must demonstrate this abilitv at Ihe timc the 
priority date is established and continuing until the beneficiary ohlains l'lwlul 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage heginning on the 
priority date, which is the date the Form ETA 750, Application for Alien Employment Certiricalion. 

I The record of proceeding nce as AllornC\ or 
Accredited Representative for The record 01 

proceeding does not 'lity to appear either as an altorIl'''- (lr 'IS ;lIl 

accredited representative of an organization recognized and accredited the Board of Imll1igr'llioll 
Appeals as defined in 8 C.F.R. §§ 103.2 and 292.1(a)(4). will nol receive IIolice of 
these proceedings. 
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was accepted for processing by any office within the employment system of the DOL. Sf''' 1) C.l.R. 
§ 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had till' 
qualifications stated on its Fonn ETA 750, Application for Alien Employment Ccrtificati(lIl, as certified 
by the DOL and submitted with the instant petition, Matter of Wing's Tea HOllS(', 16 I&N Dec. 1:'1-: 
(Acting Reg'l Comm'r 1977). 

Here, the Form ETA 750 was accepted on January 29,2003, The proffered wage as stated on the 
Form ETA 750 is $11.42 per hour ($23,753,60 per year). The Form ETA 750 statcs that the position 
requires a 6th grade education and 2 years of experience as a cabinet maker. 

The AAO conducts appellate review on a de novo basis. See Sollane v. DOl, 31-:1 F.3d 1·13, 1-+) (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new e\ideilCe 
properly submitted upon appea1. 2 

The evidence in the record of proceeding shows that the petitioner is structured a.s a sole 
proprietorship. On the petition, the petitioner claimed to have been established in Il)')') and did not 
list the number of workers that the business currently employs. On the Form ETA 7'iOB, signed b\ 
the beneficiary, the beneficiary did not claim to have worked for the petitioner. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the liling of 
an ETA 750 labor certification application establishes a priority date for any immigrant pctition bter 
based on the ETA 750, the petitioner must establish that the job offer was realistic as of thc priority date 
and that the offer remained realistic for each year thereafter, until the beneficiary obtains law lui 
pennanent residence. The petitioner's ability to pay the proffered wage is an essential clement in 
evaluating whether a job offer is realistic. See Matter of Greal Wall, 16 I&N Dec. 142 (Acting Reg'l 
Comm'r 1977); see also 8 CF.R. § 204,5(g)(2), In evaluating whether a job offer is realistic. United 
States Citizenship and Immigration Services (USerS) requires the petitioner to demonstrate financial 
resources sufficient to pay the beneficiary'S proffered wages, although the totality or the circumstances 
affecting the petitioning business will be considered if the evidence warrants such consideration. See 
Matter ofSonegawa, 12 I&N Dec, 612 (Reg'l Comm'r 1967), 

In detennining the petitioner's ability to pay the proffered wage during a gin~n pcriod. USC1S "ill 
first examine whether the petitioner employed and paid the beneficiary during that pcriod. II tilt' 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary cqucil to 
or greater than the proffered wage, the evidence will be considered prim({ j<"'ie prool 01 the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not e,tahli,hcd 
that it employed and paid the beneficiary the full proffered wage from the primity date in 20tl3 
onwards. 

, 
- The submission of additional evidence on appeal is allowed by the instructions to the Form I· 
290B, which are incorporated into the regulations by the regulation at I) CF.R, ~ 103.2(a)( I I. The 
record in the instant case provides no reason to preclude consideration of any of the doculllents 
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec, 764 (BIA 19~8). 



Page 4 

If the petitioner does not establish that it employed and paid the beneficiary an alllouni 'II 1e,,,1 equal 
to the proffered wage during that period, USCIS will next examine the net incollle figure reflecled 
on the petitioner's federal income tax return, without consideration of depreeialion or othe'r 
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d III (1'1 Cir. 20()l): Tam h/Jt"tia/ 1 
Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), affd, No. 10-1517 (hth Cir. filed NtlI. III. 
2(11). Reliance on federal income tax returns as a basis for detennining a petitioner's abilil\ 10 pay 
the proffered wage is well established by judicial precedent. Elatos Restallrallt ("()/"!'. 1'. Sam, 1l.'2 F. 
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapn Woodcraft Hawaii, Ltd. 1'. FefdlllUlI, nil f.2d 
1305 (9th Cir. 1984»; see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989); K.c.P. Food Co., Inc, v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Uheda 1'. 1',,1111"1', 5:ll) F. 
Supp. 647 (N.D. Ill. 1982), affd, 703 F.2d 571 (7th Cir. 1983). 

The petitioner is a sole proprietorship, a business in which one person operates the business in his or 
her personal capacity. Black's Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation. a sole 
proprietorship does not exist as an entity apart from the individual owner. See Mauer or L'lIil('d 
Investment Group, 19 I&N Dec. 248, 250 (Comm'r 1984). Therefore the sole proprietor's adjusled 
gross income. assets and personal liabilities are also considered as part of the petitillner's ahilit\ to 
pay. Sole proprietors report income and expenses from their businesses on their indi\idual (I'lHlll 
1040) federal tax return each year. The business-related income and expenses arc reported on 
Schedule C and are carried forward to the first page of the tax return. Solc proprietors Illust shol\' 
that they can cover their existing business expenses as well as pay the proffered wage out of their 
adjusted gross income or other available funds. In addition, sole proprietors must show thtlt they call 
sustain themselves and their dependents. See Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1l)~Q), 

atrd, 703 F.2d 571 (7'h Cir. 1983). 

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that" petitioner could 
support himself, his spouse and five dependents on a gross income of slightly morl' th"l1 ~2(J.(III1) 

where the beneficiary's proposed salary was $6,000 or approximately thirty percent (31i",,) ,,1' Ihe 
petitioner's gross income. 

The record before the director closed on December 3, 2009 with the receipt by the director of the 
petitioner's submissions in response to the director's request for evidence. As of that elate, the 
petitioner's 2009 federal income tax return was not yet due. The petitioner's income tax return I,l\' 
2008 is the most recent return available. In the instant case, the sole proprietor supports a lam i I \ 0 I 
five in 2003 and 2004 and a family of four in 2008. The proprietor's tax returns reflcct the lollowing 
information for the following years: 

In 2003, the proprietor's adjusted gross income (Fonn 1040, line 34) was 535.90(). 
In 2004, the proprietor's adjusted gross income (Form 1040, line 36) was S2Ll)()l). 
[n 2008, the proprietor's adjusted gross income (Fonn 1040, line 37) was $h2Xlh. 

The sole proprietor submitted a list of his family'S household expenses but did not state \\hich year 
the list applied to. According to the list, the sole proprietor's monthly household eXj1enses arc 
51,750.38 for a total of $21,004.56 per year. In 2003, the sole proprietor's adjusted gross incol11e 
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less the proffered wage of $23,753.60 would total $12,146.40 which is not enough to cover the sok 
proprietor's household expenses. In 2004, the sole proprietor's adjusted gross incol11e 01' S~ 1.9U9 
fails to cover the proffered wage of $23,753.60. It is improbable that the sok proprietor could 
support himself and his family on a deficit, which is what remains after reducing the adjusted gross 
income by the amount required to pay the proffered wage. In 2008, the petitioner's ta.' rl'turn 
reflects the ability to pay both the proffered wage and support the petitioner'S family. 

On appeal, counsel asserts that the sole proprietor paid the beneficiary $550 pcr lllonth in L'<lsh in 
2003 and 2004. Counsel submits no evidence of the sole proprietor's cash pa\llll'nts ttl tl1c
beneficiary. The assertions of counsel do not constitute evidence. Maller or ( !hu ig/w/JlI. I') 1&" 
Dec. 533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503. SOh (13IA I'!KII) (joing 
on record without supporting documentary evidence is not sufficient for purposes 0 I Illeet i ng t hl' 
burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158. 165 (COIllI11'r 199X) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg'l Comm'r 1972)). As sllch. 
the petitioner has failed to establish that he was able to meet his household expenses and ray the 
proffered wage in 2003 and 2004. 

The evidence in the record of proceeding shows that the petitioner claims to have heen strllcturl'd 'IS 

an S corporation, Jemsce, Inc., from 2005 to 2007 and that it was the successor-in-interest to the sok 
rroprietorship. The petitioner then claims that in 2008, the corporation reverted to a sole 
proprietorship that is the successor-in-interest to the corporation. 

The sole proprietor submitted a letter indicating that he owned both businesses and that the eorplllatc 
petitioner continued to operate under the same name as the sole proprietor. The AAO linds this 
evidence insufficient to establish sole proprietorship. 

USCIS has not issued regulations governing immigrant visa petitions filed by a successor-in-inttrest 
employer. Instead, such matters are adjudicated in accordance with Maller "r IJiu/ .. \IIl() Ii"!,,,i,. 
Shop, Inc., 19 I&N Dec. 481 (Comm'r 1986) ("Matter of Dial Auto") a binding. legac\ Ill1llligrati(l1l 
and Naturalization Service (INS) decision that was designated as a precedent 11\ the COlllllli.ssioller 
in 1986. The regulation at 8 C.F.R. § 103.3(c) provides that precedent decisions arc hinLiin,-! (In 'Ill 
immigration officers in the administration of the Act. 

The facts of the precedent decision, Matter of Dial Auto, are instructive in this matter. .Hullt'/, iiI' 
Dial Auto involved a petition filed by Dial Auto Repair Shop, Inc. on behalf of an alien beneficial) 
for the position of automotive technician. The beneficiary's former employer. Elvira Auto Body. 
filed the underlying labor certification. On the petition, Dial Auto claimed to be a suecessor-in
interest to Elvira Auto Body. The part of the Commissioner's decision relating to the successnr-in
interest issue follows: 

Additionally, the representations made by the petItIOner concerning the relationship 
between Elvira Auto Body and itself are issues which have not been reSO Ived. In order to 
determine whether the petitioner was a true successor to Elvira Auto 13m", counsel \\ as 



Page 0 

instructed on appeal to fully explain the manner by which the petitioner took (l\ cr Ihe 
business of Elvira Auto Body and to provide the Service with a COP' of Ihe contr"cl or 
agreement between the two entities; however, no response w,,, subl1l i IIL·d. II I hl' 
petitioner's claim of having assumed all of Elvira Auto Body's righl.l. "1/1 in. ,)hl i!'.<l1 i,)I/.\, 
etc., is found to be untrue, then grounds would exist for invalidalion of Ihe labm 
certification under 20 C.F.R. § 656.30 (1987). Conversely, if the claim is found 10 be true. 
and it is detenmined that an actual successorship exists, the petition could be approved if 
eligibility is otherwise shown, including ability of the predecessor enterprise 10 have paid 
the certified wage at the time of filing. 

19 I&N Dec. at 482-3 (emphasis added). 

The Commissioner's decision, however, does not require a successor-in-interesl 10 establish 111,,1 il 
assumed all rights, duties, and obligations. Instead, in Matter of Dial Auto, the petitioner specific"lh 
represented that it had assumed all of the original employer's rights. duties. and ohli~ali(lI". bUI 
failed to submit requested evidence to establish that this claim was, in fact, true. The COllll1li",ionn 
stated that if the petitioner's claim was untrue, the INS could invalidate the underlying labor 
certification for fraud or willful misrepresentation. For this reason the ComlllissionCf said: "ii' the 
claim is found to be true, and it is determined that an actual successorship exists. the petition could 
be approved ... ." [d. (emphasis added). 

The Commissioner clearly considered the petitioner's claim that it had assullled all "I' the (lrJ(Cin,d 
employer's rights, duties, and obligations to be a separate inquiry trom whether or not the pdilioncr 
is a successor-in-interest. The Commissioner was most interested in receiving a full explanalion '" 
to the "manner by which the petitioner took over the business" and seeing a copy or .. the contr"cl or 
agreement between the two entities" in order to verify the petitioner's claims. ld. 

Accordingly, Matter of Dial Auto does not stand for the proposition that a valid successor 
relationship may only be established through the assumption of "all" or a totality of a predecessor 
entity's rights, duties, and obligations. Instead, the generally accepted definition o\" a successor-in
interest is broader: "One who follows another in ownership or control of properly. A sucn,,")]' in 
interest retains the same rights as the original owner, with no change in subslance.·· !!luck', 1.,," 
Dictionary 1570 (9th ed. 2009) (defining "successor in interest"). 

With respect to corporations, a successor is generally created when onc corporalion is \eslcd \\ illl 
the rights and obligations of an earlier corporation through amalgamation. consolidation. or olher 
assumption of interests.3 Id. at 1569 (defining "successor"). When considerin(C other husiness 

3 Merger and acquisition transactions, in which the interests of two or more corporations become 
unitied, may be arranged into four general groups. The first group includes "consolidations" that 
occur when two or more corporations are united to create one new corporation. Thc second group 
includes "mergers," consisting of a transaction in which one of the constituent companies remains in 
being, absorbing the other constituent corporation. The third type of comhinalion includes 
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organizations, such as partnerships or sole proprietorships, even a partial change in ownership may 
require the petitioner to establish that it is a true successor-in-interest to the employer identified in 
the labor certification application.' 

The merger or consolidation of a business organization into another will give rise to a suceeS'tlI-ill
interest relationship because the assets and obligations are transferred by oper<ltion or L[\\. 
However, a mere transfer of assets, even one that takes up a predecessor's business aeti\ Ities. d",', 
not necessarily create a successor-in-interest See Holland v. Williams MOll/Hail/ Coai Co .. .+LJh F.~d 
670, 672 (D,C CiT. 2(07), An asset transaction occurs when one business organization sells 
property - such as real estate, machinery, or intellectual property - to another business organiz<ltion. 
The purchase of assets from a predecessor will only result in a successor-in-interest relationship if 
the parties agree to the transfer and assumption of the essential rights and obligations of the 
predecessor necessary to carryon the business,' See generally 19 Am, JUT. 2d Corpora/iol/\ ~ 21711 
(2010), 

Considering Matter of Dial Auto and the generally accepted definition of successor-in-interest. " 
petitioner may establish a valid successor relationship for immigration purposes if it s<lti,fil" threl' 
conditions, First, the petitioning successor must fully describe and document the trans<lction 
transferring ownership of all, or a relevant part of, the beneficiary's predecessor employer. SeC<lnd. 
the petitioning successor must demonstrate that the job opportunity is the same as originally otkred 
on the labor certification, Third, the petitioning successor must prove by a preponderance of the 
evidence that it is eligible for the immigrant visa in all respects, 

Evidence of transfer of ownership must show that the successor not only purchased assets frolll the 
predecessor, but also the essential rights and obligations of the predecessor neces""y tll carn on the 

"reorganizations" that occur when the new corporation is the reincarnation or rcorgallizatillil llf one 
previously existing, The fourth group includes transactions in which a corporation. although 
continuing to exist as a "shell" legal entity, is in fact merged into another through the al'lluisitioll or 
its assets and business operations, 19 Am. JUT. 2d Corporations § 2165 (2010), 
4 For example, unlike a corporation with its own distinct legal identity, if a general partnership adds 
a partner after the filing of a labor certification application, a Form 1-140 filed by what is esselltiall) 
a new partnership must contain evidence that this partnership is a successor-in-interest to the filer of 
the labor certification application, See Matter of United Investment Group, II) I&N Dec. 2.+1'\ 
(Comm'r 1984), Similarly, if the employer identified in a labor certification application i, <I sole 
proprietorship, and the petitioner identified in the Form 1-140 is a business organization, ,ucil 'IS a 
corporation which happens to be solely owned by the individual who filed the labor certification 
application, the petitioner must nevertheless establish that it is a bona fide successor-in-intereq. 
5 The mere assumption of immigration obligations, or the transfer of immigratioll bcnefits derived 
from approved or pending immigration petitions or applications, will not give rise to a successor-in
interest relationship unless the transfer results from the bona fide acquisition of the essential rights 
and obligations of the predecessor necessary to carryon the business, See I') Am, lur. 2d 
Corporatiolls § 2170; see also 20 CTR, § 656,12(a), 
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business. To ensure that the job opportunity remains the same as originally certified. the ,ueel"")! 
must continue to operate the same type of business as the predecessor, in the ,a me llletr<Jpolitdn 
statistical area and the essential business functions must remain substantially the same as before the 
ownership transfer. See Matter of Dial Auto, 19 I&N Dec. at 482. 

In order to establish eligibility for the immigrant visa in all respects, the petitioner muq support it, 
claim with all necessary evidence, including evidence of ability to pay, The petitioning ,uece"llf 
must prove the predecessor's ability to pay the proffered wage as of the priority date and until the 
date of transfer of ownership to the successor. In addition, the petitioner mu,t e,tabli,h the 
successor's ability to pay the proffered wage in accordance trom the date of transkr of o\\nership 
forward. 8 C.F.R. § 204.5(g)(2); see also Matter of Dial Autu, 19 I&N Dec. at 41>2. 

Applying the analysis set forth above to the instant petition, the petitioner has not estahlished a \,did 
successor relationship for immigration purposes. The record contains no evidence of transler of 
ownership to Jemsce, Inc, from the sole proprietor. The corporation had owners other than the sok 
proprietor. The tax returns state that the sole proprietor owned 50% of the shares in the corporation, 
There is no evidence in the record that the corporation met all of the requirements to e,tablish that it 
was a successor-in-interest of the sole proprietor. Therefore, ability to pay cannot be e,tabli,hed 
because the AAO cannot consider the corporate tax returns. Even if the AAO were to cOI"ider thl' 
corporation's tax returns, however, although the corporation had the ability to pay I()r :; \ car,. the 
sole proprietor did not. 

The corporation's, Jemsce, Inc" tax returns demonstrate its net income for 2005. 2()06, and 2007, a,' 
shown in the table below. 

• In 2005, the Form 1120S stated net income6 of $93,756. 
• In 2006, the Form 1120S stated net income of $75,517. 
• In 2007, the Form 1120S stated net income of $39,996. 

Therefore, for the years 2005, 2006, and 2007, Jemsce, Inc. had sufficient net inC<lllle 10 1"1\ tile' 
proffered wage. 

6 Where an S corporation's income is exclusively trom a trade or business, lJSCIS considers net incoll1e 
to be the figure for ordinary income, shown on line 21 of page one of the petitioner's IRS Form 1120S. 
The petitioner's net income in found on line 21 of page one of its 2005 and 2007 tax returns. However. 
where an S corporation has income, credits, deductions or other adjustments from sources other than a 
trade or business, they are reported on Schedule K. If the Schedule K has relevant cntrie, for additional 
income, credits, deductions or other adjustments, net income is found on line I7e (2004-200S) and line 
18 (2006-2011) of Schedule K. See Instructions for Form 1120S, at http://www,irs.go\' puh irs
pdf/il 120s.pdf (accessed August 17, 2012) (indicating that Schedule K is a summary schedule of all 
shareholders' shares of the corporation's income, deductions, credits, etc.). Because the_ 
had additional deductions shown on its Schedule K for 2005, its net income is found on Schedule K 01 
its 2005 tax return. 
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Thus, even if we were to consider the corporation's income, the petitioner has not established that it 
has the ability to pay in 2003 and 2004, as discussed above. 

USClS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of SOlleN'm'({. 12 1& N DL'C. h 12 
(Reg'l Comm'r 1967). The petitioning entity in Sonegawa had been in business for over II years 
and routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. I lei 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and uni\elsities in 
California. The Regional Commissioner's determination in Sonegawa was based in rart on the 
petitioner's sound business reputation and outstanding reputation as a couturiere. As in S(!/wg{/\\·II. 
USCIS may, at its discretion, consider evidence relevant to the petitioner's tinancial ability that falls 
outside of a petitioner's net income and net current assets. USCIS may consider such Ltdors as the 
number of years the petitioner has been doing business, the established historical growth of the 
petitioner's business, the overall number of employees, the occurrence of any unch,lr,lcteristic 
business expenditures or losses, the petitioner's reputation within its industr:. "hether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence th,lt 
USCIS deems relevant to the petitioner's ability to pay the protTered wage. 

In the instant case, the petitioner has not established its historical growth since I YYLJ, the occurrence 
of any uncharacteristic business expenditures or losses, or its reputation within its industry becausc 
~er has not established a successor-in-interest relationship to Although 
_ had the ability to pay for 2005, 2006, and 2007, that income cannot be ascribed to the 

petitioner. Thus, assessing the totality of the circumstances in this individual case, it is concluded 
that the petitioner has not established that it had the continuing ability to pay the proffered wcl!,-e. 

Beyond the decision of the director, the petitioner has also not established that the hencliciar: Is 

qualified for the offered position. The petitioner must establish that the beneficiary po"essed ,III the 
education, training, and experience specified on the labor certification as of the priority date. K 
C.F.R. § 103.2(b)(I), (12). See Maller of Wing's Tea House, 16 I&N Dec. 15K, ISY (Acting Reg'l 
Comm'r 1977); see also Matter of Katigbak, 14 I&N Dec. 45, 4Y (Reg" C0I11111'r 1')71). III 
evaluating the beneficiary's qualitications, USCIS must look to the job orIer rortion 01' the labor 
certification to determine the required qualifications for the position. USCIS may not ignore a term 
of the labor certification, nor may it impose additional requirements. See Maller or Silr '('r Drago/l 
Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm'r 1986). See also, Madal/\" v. Smirh. ()lJh F.2d 
1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. I Y~O); SreH"arr II/ji-a· 
Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (lSI Cir. 1 Y8l). 
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In the instant case, the labor certification states that the offered pOSttlOn requires a hi" grade 
education and 2 years of experience as a cabinet maker. On the labor certification. the benefieiaf\ 
claims to qualify for the offered position based on experience as a "carpentry fumiture maker". 

The beneficiary's claimed qualifying experience must be supported by letters Irom cl11rlolers ~il in!,! 
the name, address, and title of the employer, and a description of the benelician 's exreriencc', \"1'" 

C.P.R. § 204.5(I)(3)(ii)(A) The record contains an employer letter and translation from All Tlpe oj 
Fine Furniture Fabrication: stating that the beneficiary worked as a carpenter and C<lhinet 
maker from May 7, 1990 to November 26,1993. The employer letter fails to include a description 
of the beneticiary's duties, 

The evidence in the record does not establish that the beneficiary possessed the required experience 
set forth on the labor certification by the priority date, Therefore, the petitioner has also failed to 
establish that the beneficiary is qualified for the offered position, 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for deniaL In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 USc. * UhL Here. 
that burden has not been met. 

ORDER: The appeal is dismissed. 


