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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed plcase find the decision of the Administrative Appeals Office in your casc, All ollile dOlllmelih 
related to this matter have been returned to the office that originally decided your casco PiL:a~l' hl' ad\ i~l'd lh;ll 

any further inyuiry that you might have concerning your case must he made to that olliee, 

If you helieve the AAO inappropriately applied the law in reaching its decision. or yo" ha\'e "ddilinll;t1 
information that you wish to have considered, you may file a motion to reconsider Of (l Ilmlillil til rl'llllCll III 

accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, wilh " Icc 01 ~(," I, IIll' 
specific requirements for filing such a motion can he found at 8 C.F.R. § 103.5, Do "01 file an~ molion 
directly with the AAO. Please he aware that 8 C.F,R, § 103.5(a)(1)(i) reyuires any motion 10 he filed wilhln 
30 days of the decision that the motion seeks to reconsider or reopen, 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The employment-based visa petition was denied by the Director, Nebra"a SCI"\ iel' 
Center, (director) and is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed, 

The petitioner describes itself as a "printing factory," It seeks to employ the beneficiar\ 
permanently in the United States as a printer. As required by statute, the petition i, accompanied I" 
a Form ETA 750, Application for Alien Employment Certification, approved by the United Stale, 
Department of Labor (DOL), The director determined that the petitioner had not established that it 
had the continuing ability to pay the beneficiary the proffered wage beginning on the priorit\ ,L,tl' of 
the visa petition, The director denied the petition accordingly, 

The record shows that the appeal is properly filed, timely and makes a specific allegation 01 errlll' III 

law or facL The procedural history in this case is documented by the record and incmporated into 
the decision, Further elaboration of the procedural history will bc made only,,, necessary. 

As set forth in the director's July 22, 2009, denial, at issue in this case is whether m not the 
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), i': l.S.C. 
~ 1 153(b)(3)(A)(i), provides for the granting of preference classification to qualified inlIlligrant, 
who are capable, at the time of petitioning for classification under this paragraph, of rerlorming 
skilled labor (requiring at least two years training or experience), not of a tempm,,,) mtme. I()r 
which qualified workers are not available in the United States. 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petitIon filed by m for an 
employment-based immigrant which requires an offer of employment must he
accompanied by evidence that the prospective United States employer has the abilit\ 
to pay the proffered wage. The petitioner must demonstrate this ability at the tillle the 
priority date is established and continuing until the beneficiary ohUlin, la"ful 
permanent residence, Evidence of this ability shall be either in the form of copie, 01 

annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750, Application for Alien Employment Certificltioll. 
was accepted for processing by any office within the employment system of the DOL. S('c i': C.F.R. 
§ 204.5( d). The petitioner must also demonstrate that, on the priority date. the bencficiar~ had the 
qualifications stated on its Form ETA 750, Application for Alien Employment Certification. as certified 
by the DOL and submitted with the instant petition, Matter of Wing's Tea HOI'''', 16 I&N Dec. I:'iS 
(Acting Reg'l Comm'r 1977). 
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Here, the Form ETA 750 was accepted on April 30,2001. The proffered wage as stated ()n the I'(lrlll 
ETA 750 is $14.34 per hour ($29,827.20 per year). The Form ETA 750 slates thai the p()silion 
requires two years of experience in the offered job. 

The AAO conducts appellate review on a de novo basis. See Soltane v. D().!, :lHI I'.:ld I·n. 1·1.' (.'t! 
Cir. 2(04). The AAO considers all pertinent evidence in the record, including new C\idenee 
properly submitted upon appeal.! 

The evidence in the record of proceeding shows that the petitioner is structured as an S corpmatillu. 
According to the tax returns in the record, the petitioner's fiscal year is based on a caicnd,rr year. On 
the Form ETA 750B, signed by the beneficiary on AprilS, 2005, the beneficiary did not cI,rilll I() 
have worked for the petitioner. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Beeruse the iiling III 
an ETA 750 labor certification application establishes a priority date for any immigrant petitilln laler 
based on the ETA 750, the petitioner must establish that the job offer was realislic as oilhe primit\ dale" 
and that the offer remained realistic for each year thereafter, until the benefici,rl\ oilLlins la\\lul 
permanent residence. The petitioner's ability to pay the proffered wage is an e"ential eklllc'lll in 
evaluating whether ajob offer is realistic. See Matter of Great Wall, Ifll&N Dec, I-+~ (/\cting ({c'g'l 
Comm'r 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is re,distiL". Unitl·t! 
States Citizenship and Immigration Services (USCIS) requires the petitioner to delllonstrate iimnci,d 
resources sutlicient to pay the beneficiary's proffered wages, although the totality of the eireulllstanees 
affecting the petitioning business will be considered if the evidence warrants such consideration. SCI' 

Matter ofSoneRawa, 12 I&N Dec. 612 (Reg'l Comm'r 19f17). 

In determining the petitioner's ability to pay the proffered wage during a gi\cn period. liSt 'IS \\ ill 
first examine whether the petitioner employed and paid the beneficiary during Ihal period. II the
petitioner establishes by documentary evidence that it employed the beneficiary al a salary equal til 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner did not cLlim to I"" l' 
employed or paid the beneficiary. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at ic,Lsl equal 
to the proffered wage during that period, USCIS will next examine the net income figure rclkcted 
on the petitioner's federal income tax return, without consideration of depreciation or Ilther 
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d I II (1st Cir. 20t)l)): TliCO F'/}("(1lI1 \, 
Napolitano, 69fl F. Supp. 2d 873 (E.D. Mich. 2010), atrd, No. 10-1517 (hlh Cit. lilcd ~ll\. Iii, 
2011). Reliance on federal income tax returns as a basis for determining a petitioner', ahilil\ til I'a, 

I The submission of additional evidence on appeal is allowed by the instruclions 10 the FIlIl11 I· 
290B, which are incorporated into the regulations by the regulation at 8 C.F.({. ~ Im.~(a)( I). The 
record in the instant case provides no reason to preclude consideration of any of the dllcuml'nts 
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 19HH). 
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the proffered wage is well established by judicial precedent. Eiatos Restaurunt e()/p, \', .\£1 I'l I , (,-'2 I" 
Supp. 104'1, 1054 (S.D.N.Y. 1'186) (citing Tongatapu Woodcraft Hawaii, Ltd. \', Feld"",,, , 73h 1,2<1 
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornhurgh, 719 F. Supp. :i32 (N.Il. Te"" 
1'18'1); K.c.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. )'185); Uhi'd" 1',1'(//1111'1'. :i.-,ll I. 
Supp. 647 (N.D. lli. 1982), affd, 703 F.2d 571 (7th Cif. 1983). Reliance on the petitionC\", "rlls, 
sales and profits and wage expense is misplaced. Showing that thc petitioner's gross saies and 
profits exceeded the proffered wage is insufficient. Similarly, showing that the petitioner paid wa"cs 
in excess of the proffered wage is insufficient. 

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigratilln ;lIld 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income ligllr,'. ," 
stated on the petitioner's corporate income tax returns, rather than the petitioner', gr"" I 1lC< >Ill", 

The court specifically rejected the argument that the Service should have considered incoillc bL'lorc 
expenses were paid rather than net income. See Taco Especial v. Napolitano, fI'i6 F. Supp. 2d at SS I 
(gross profits overstate an employer's ability to pay because it ignores other necessary expenscsj. 

With respect to depreciation, the court in River Street Donuts noted: 

The AAO recognized that a depreciation deduction is a systematic allocation of the 
cost of a tangible long-term asset and does not represent a specific cash expenditure 
during the year claimed. Furthermore, the AAO indicated that the allocation Ill' thl' 
depreciation of a long-term asset could be spread out over the years or conccntr;lled 
into a few depending on the petitioner's choice of accounting and depreciation 
methods. Nonetheless, the AAO explained that depreciation represents ;111 actu;tI cost 
of doing business, which could represent either the diminution in value 01 buildinl" 
and equipment or the accumulation of funds necessary to replace peri,hablc 
equipment and buildings. Accordingly, the AAO stressed that even though amount> 
deducted for depreciation do not represent current use of cash, neither doc, it 
represent amounts available to pay wages. 

We find that the AAO has a rational explanation for its policy 01 Ilot addin~ 

depreciation back to net income. Namely, that the amount spent Oil a IOIl~ tL'l'IlI 
tangible asset is a "real" expense. 

River Street Donuts at 118. "[USCIS] and judicial precedent support the lise of tax returns and thl' 
net income figures in determining petitioner's ability to pay. Plaintiffs' argument that these ligurcs 
should be revised by the court by adding back depreciation is without support." Chi-Fell,!; C/lIl/lg at 
537 (emphasis added). 

The petitioner's tax returns2 reflect the following net income: 

o Forms 1I20S, U.S. Income Tax Return for an S Corporation. Where an S corpllration', i nL'< 11 11 l' i, 
exclusively from a trade or business, USCIS considers net income to be the ligure 1(11' ,'rdin,", IIl">l1Il', 
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2001 $12,341 
2002 $2,991 
2003 $3,900 
2004 $11,758 
2005 $9,159 
2006 $13,599 
2007 $39,866 
2008 $48,161 

Therefore, the petitioner did not have sufficient net income to pay the proffered wage for the \ears 
2001 through 2006. 

As an alternate means of determining the petitioner's ability to pay the prollCred \\age·. lise 'IS Ill"\ 

review the petitioner' s net current assets. Net current assets arc the di ITerenee' hL"l \\ L'L'1l t hL' 
petitioner's current assets and current liabilities] A corporation's year-end currcnt "sscls 'ile si1(l\\ 11 

on Schedule L, lines 1 through 6. Its year-end current liabilities are shown on lines I h through IN. 
If the total of a corporation's end-of-year net current assets and the wages paid to the beneficiary (i j 
any) are equal to or greater than the proffered wage, the petitioner is expected to be abk to P'I\ the 
profTered wage using those net current assets. The petitioner's tax returns demonstrate the Ildlo\\ illg 
end-of-year net current assets: 

2001 $-8,356 
2002 $4,213 
2003 $-7,548 
2004 $-5,805 
2005 $3,480 
2006 $12,347 

shown on line 21 of page one of the petitioner's IRS Form I 120S. However, where an S corporation 
has income, credits, deductions or other adjustments from sources other than a trade or ImsinL'ss, thn 
are reported on Schedule K. If the Schedule K has relevant entries for addition,,1 inctlme. credits. 
deductions or other adjustments, net income is found on line 23 (2002 and 20m) oj Scheduk K. See 
Instructions for Form 1120S, at http://www.irs.gov/pub/irs-pdf/iI120s.pdf ('Iccesseti ;\ugust I.,. 
2(12) (indicating that Schedule K is a summary schedule oj' all shareholders" ,h'lres ,>I' thL' 
corporation's income, deductions, credits, etc.). Because the petitioner had "ddition,,1 illcllille. credits. 
deductions, or other adjustments shown on its Schedule Kin 2002, the petitioner's net inCl)\llL' i, Illund 
on Schedule K of its tax returns for those years, 
'According to Barron's Dictionary of Accounting Terms 117 (3'0 ed. 20(0), "current '1"ets" eOI1,i,t 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in l110st cases) \\ ithin 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taAes and 
salaries). [d. at 118. 
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For the years 2001 through 2006, the petitioner did not have sufficient net current asscls 10 P'l\ Ihe 
proffered wage. Therefore, from the date the Form ETA 750 was accepted for processing h) Ihe 
DOL, the petitioner had not established that it had the continuing ability to pay the beneficia,", Ihe 
proffered wage as of the priority date through an examination of wages paid to the belleficidry. '" its 
net income or net current assets. 

On appeal, counsel asserts that the petitioner has sufficient gross income to pay the profkred '''Igc', 
However, counsel cites no legal authority for basing the ability to pay the proffered \\ "gl' Ill' 11ll' 

petitioner's gross income rather than on its net income. As cited above, in K.( './', Fuud Cu" II/(, I, 
Sava, 623 F. Supp. at 1084, the court held that the Immigration and Naturalization Snvice. !l(l\\ 

uscrs, had properly relied on the petitioner's net income figure, as statcd on the petitioner's 
corporate income tax returns, rather than the petitioner's gross income. The court speeitieallv' 
rejected the argument that USCIS should have considered income before expenses were paid rather 
than net income. See Taco Especial v. Napolitano, 696 F. Supp. 2d at tltl I (gross profits oYerstate an 
employer's ability to pay because it ignores other necessary expenses). Therefore. counsel's reliance 
on the petitioner's gross receipts and wage expense is misplaced. 

Counsel also asserts that the amounts of depreciation claimed by the petitioner Oil ils lederal illClllllc' 
tax returns should be combined with its taxable income when determining the petilitlllL'r', "lolli!' t" 
pay the proffered wage. Again, counsel failed to cite any legal authority for dlling Sil, Tlrc' 
assertions of counsel do not constitute evidence. Matter ofObaigbella, 19 I&N Dec. 5:'-\. :)3'+ (IliA 
19t18); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BlA 19t1O). As stated a\Jove, Ihe court in 
River Street DOlluts, LLC v. Napolitano, ibid, stated that "the AAO has a rational explanation for ils 
policy of not adding depreciation back to net income. Namely, that the amount spent on a I()n~ term 
tangible asset is a 'real' expense." 

Counsel also submitted copies of numerous bank statements relating to the petitioner's busilll'" 
checking accounts in 2005 and 2006. Counsel's reliance on the balances in the pditillnl'r', h<ln, 
accounts, however, is misplaced. First, bank statements are not among the three Iypl'S ()I L'\ idL'IlCl'. 

enumerated in 8 C.F.R. § 204.5(g)(2), required to illustrate a petitioner's ahility to pay a proti'erL'd 
wage. While this regulation allows additional material "in appropriate cases," the petitillner in this 
case has not demonstrated why the documentation specified at 8 C.F.R. § 204.5(g)(2) is inapplic<lblc 
or otherwise paints an inaccurate financial picture of the petitioner. Second, bank statements shmv 
the amount in an account on a given date, and cannot show the sustainable ahility to pay a proffered 
wage. Third, no evidence was submitted to demonstrate that the funds reported on thc peti t ioner' s 
bank statements somehow reflect additional available funds that were not rellected on its lax 
return(s), such as the petitioner's taxable income (income minus deductions) or the cash specific'd on 
Schedule L that were considered above in determining the petitioner's net current assc'h, 

Counsel further argues on appeal that the USClS should consider the value of "huilding, <lnd "ther 
depreciable assets" from Schedule L, Line lOa of its Form ll20S tax returns \\hcn determining the 
petitioner's ability to pay the proffered wage. However, according to Barrons fJicfltlllUIT tI/ 
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ACcullntinK Terms 117 (3'" ed. 2000), "current assets" consist of items having (in J110st cases) a Ii k 
of one year or less, such as cash, marketable securities, inventory and prepaid expl'I1Ses: thIls. 
buildings and other depreciable assets are not considered readily liquefiable assets. Furthel. il is 
unlikely that the petitioner would sell sueh assets to pay the beneficiary'S wage. USCIS Illa) relect " 
fact stated in the petition if it does not believe that fact to be true. Section 20.:l(b) 01 the ACI. S 
U.S.c. § I 154(b); see also Anetekhai v. I.N.S., 876 F.2d 1218, 1220 (5 1h Cif. l'IiN): /'lh\1I1I /iakel'\ 
Shop, fne. v. Nelson, 705 F. Supp. 7, 10 (D.D.C. 1988); Syslronics Corp. v. INS, 153 F. Supp. 2d 7. 
15 (D.D.C. 20(H). 

Finally, counsel asserts on appeal that USCIS should have prorated the proflcred w'lge tor thl' 
portion of the year that occurred after the April 30, 20()] , priority date. We will 1101. hO",·\C1. 
consider 12 months of income towards an ability to pay a lesser period of the pmllcr,'d ""!'l' .111\ 

more than we would consider 24 months of income towards paying the annu.lI prolleled ""!'l·. 
While USCIS will prorate the proffered wage if the record contains evidence 01 net incoille 01 

payment of the beneficiary'S wages specifically covering the portion of the year that occulled "Iter 
the priority date (and only that period), such as monthly income statements or pay stubs. thl' 
petitioner has not submitted such evidence. 

Counsel's assertions on appeal cannot be concluded to outweigh the evidence presented in the tax 
returns as submitted by the petitioner that demonstrates that the petitioner could not pay the 
proffered wage from the day the Form ETA 750 was accepted for processing hy the DOL. 

USCIS may consider the overall magnitude of the petitioner's business activities in its detennilEltioll 
of the petitioner's ability to pay the proffered wage. See Matter o/Sollegawi/, 121&1\ Del. 111.:' 
(Reg' I Comm'r 1967). The petitioning entity in Sonegawa had been in business lor mer II \e"rs 
and routinely earned a gross annual income of about $100,000. During the year in whieh the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when thl' 
petitioner was unable to do regular business. The Regional Commissioner cktennined th"l the 
petitioner's prospects for a resumption of successful business operations werc \\ell established. Ihe 
petitioner was a fashion designer whose work had been featured in Time and /.ook Illagazilles. lin 
clients included Miss Universe, movie actresses, and society matrons. The petitlolll'r'S clients held 
been included in the lists of the best-dressed California women. The petitioner lectured on I"shion 
design at design and fashion shows throughout the United States and at colleges and uniH'lsitil's in 
California. The Regional Commissioner's determination in Soncgawli was hased in p"rl Oil Ihl' 
petitioner's sound business reputation and outstanding reputation as a couturiere. As ill SOl/ega,,·I/. 
USCIS may, at its discretion, consider evidence relevant to the petitioner's linancial abilit\' that I'alls 
outside of a petitioner's net income and net current assets. USCIS may consider sueh lilclOrs as the 
number of years the petitioner has been doing business, the established historical growth oj the 
petitioner's business, the overall number of employees, the occurrence of any uncharacteristic 
business expenditures or losses, the petitioner's reputation within its industr:. \\hether th,' 
beneficiary is replacing a former employee or an outsourced service, or any other evidencc' Ih'lt 
USCIS deems relevant to the petitioner's ability to pay the protfered wage. 
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In the instant case, unlike the petitioner in Sonegawa, the current petitioner has not estahlished ils 
reputation within its industry, nor has it claimed the occurrence of any uncharaclcri.slic husines.s 
expenditures or losses during the years in question. The petitioner's IT\enues. I'a\ n,ll. "nic,'I 
compensation and other financial information contained on its tax returns 'lfe IInl sullicienl I() 
establish its ability to pay the proffered wage despite its shortfall in net incoille and nel curlelll 
assets. Thus, assessing the totality of the circumstances in this individual case, il is conciulkd Ihal 
the petitioner has not established that it had the continuing ability to pay thc prolle,,·d \"'~l· 

beginning on the priority date. 

The burden of proof in these proceedings rests solely with the petitioner. Section 21) I of the Act. 
S U.S.c. ~ 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


