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INSTRI1(TIONS 

EIll.:lo..,ct! plca:-.c find the decisioll of the Administrative Appeals Office in your ca~c. All of the 
d()CUtnCllh related 10 lhi-; mailer have hecn returned to the office that originally decided your C;I"iC. Plca;-,c 
be ad\ i .... cd lilal ;In~ further inquiry that you might have conu:rning your cast' must he made tn that nllicl'. 

If y\lU hL'lil'vl' thl' 1\/\0 inappropriately arplil'd thl: law in rl:ilching its lkci"ioll, (lr you h:l\'l: addilion;ti 
informatioll that :OU wi"h to haYl: considcrl:J, you may file a motion tn rl:considcr or a motion to n:npcll 

in <llTon,lance with the in"lructiol1s Oil Form 1-29013, Nolil:e of Appeal or Motion, with iI fcc of ~h3(). The 

"'PlTific reljuircml:Jlt" for riling such II motion can he found at X C.F.R. * 10).5. Do not file any motion 
directly "ith the .\AO. Please he aware that X C.F.R. * 103.S(a)( I)(i) requires any motion to he filed 
\\'ilhill .'() da ..... " (11" the decision th,1l the motion sccks to reconsider or reopen. 
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cc: 



DISCl!SSION: The preference visa petition was approved hy the Direetor. Vermont Se"ice 
Center. on Octoher 2h. 2()()1. but the approval was later revoked by the Director. Texas Service 
Center (the director). On February 17.2011. The petitioner has appealed the decision to revoke 

the approval of the petition to the Administrative Appeals Office (AAO). The appeal will he 
dismissed. 

The petitioner is a restaurant.! It seeks to employ the beneficiary permanently in the United States 
as a cook pursuant to section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act). S 

USc. * 1153(b)(3)(A)(i).' As required by statute. a labor certification (Form ETA 750 
Appliccltion for Alien Employment Certification) approved by the U.s. Department of Lahor 

(DOL) accompanied the petition. The director revoked the approval of the visa petition. finding 
that evidence of record failed to demonstrate that the beneficiary had the requisite work 
experience in the job offered prior to the priority date and that the petitioner failed to establish 
thc ahility to pay the proffered wage from the priority date. The director also found f"lud against 
the heneficiary. 

The AAO conducts appellate review on a de I/IIVII basis. See SII/llIl/e v. DO.!. 3111 F.3d 1,,(3. 145 
(3d Cir. 21)().j). 

On Septemher 2'). 20 II. Ihe AAO issued a Request for Evidence and Notice Ill' Derogatorv 
Infllr!ll,!tilln (RFI' i':DI) to both the petitioner and Ihe heneficiary. requesling additional evidence to 
deillon>trate that the beneficiary had the requisite work experience in the joh offered before the 

priority date. The AAO also requested Ihe petitioner to submit evidence to demonstrate Ihe ahilitl 
to pal the proffered wages of Ihe beneficiary and of olher beneficiaries that the pelitioner had 
sponsored since 21J1J I.; The AAO gave both the petitioner and the beneficiary 30 days 10 respond. 

The peti~ the AAO's RFE/NDI. The beneficiary. however. through her 
counsel. ___ responded to the i\AO's RFEINDI. _ in his brief 

expressed his objection!" Ihe re-adjudication of Ihe petition by Ihe AAO. He specifically states: 

.\ reI iell "t' the pditioner" s website (bllp:/!IY'!Y_,y.corp(>ratechet<;'co.!!!isU'l(]\l"c.sllOpSJlhjJ) shov. s 
thai the petitioner offers services including: dry cleaning, flower delivery. car nil changes. allto 
detailing and a sundry shop. (last accessed September 7. 201 I). 

, Section 2m(h)(~)(A)(i) of Ihe Act. H USc. * 1153(b)(3)(A)(i). provides for Ihe granting ot 
preference classification to qualified immigrants who arc capable. al the time of pelitioning for 

cLlssification lInder this paragraph. of perfi>rming skilled labor (requiring at Ieasl two )L'ars 

Iraining nr experience). not of a temporary nature. for which qualified workers are nol available 
in Ihe l:nited Slates. 

The details llf the lliher employmenl-based petIllons and Ihe olher alien heneiiciari," 
associated with those petitions are disclosed in the AAO's RFE/NDI. 
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The Beneficiary objects to the Service's request for additional evidence without first 
rcaching the issue of the validity of the [director's] Notice of Intent to Revoke 
(NOIR). Your otlice has asserted that it is proper to review appeals on a "de novo" 
basis. Soltane v. DOl, 381 F.3d 143, 145 (3N Cir. 2004). However, the case cited 
by the Service is not applicable in the First Circuit, where the Petitioner is located, 
and more importantly does not speak to the appeal of a revocation. A careful 
reading the Soltane decision reveals that it is in fact an appeal of a visa denial. 

contention that the AAO does not have de novo authority to adjudicate and 
the appeal is not persuasive. An application or petition that fails to comply with the 

technical requirements of the law may be denied by the AAO even if the Service Center does not 
identify all of the grounds for denial in the initial decision. See Spencer Enterprises, fllc. v. 
Uilited States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (9 'h Cir. 20(3); 
see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts 
appellate review on a de novo basis). It is appropriate for the AAO to reexamine the validity of 
the visa petition and the labor certification at this stage of the proceeding, including the 
beneficiary's qualifications for the position. 

also submits the following additional evidence to demonstrate that the beneficiary has 
the requisite work experience in the job offered before the priority date and that the finding of fraud 
against the beneficiary is not supported by evidence of record: 

• dated October 17, 2011 from 
Slallllg that the beneficiary wv, .. <·u 

20, 1997 to May 15, 1999 and that her responsibilities included preparing regional typical 
dishes as well as other dishes served in the restaurant; 

• Copies of the stubs issued in August 1998, March 1999, and April 
1999 

• 

• A copy of the berleficiar 
beneficiary worked 

Before we adjudicate the appeal, we note that neither the beneficiary nor her counsel 
is considered an affected party in this proceeding. See 8 C.F.R. § 103.3(a)(I)(iii)(B), stating that an 
affected party does not include the beneficiary of a visa petition. In this case, however, the director 
found fraud against the beneficiary, and the AAO issued an RFE/NDI to the beneficiary, 
specifically requesting the beneficiary to provide additional evidence to rebut the director's finding 
of fraud against him. 

United States Citizenship and Immigration Services (US CIS) has the authority to enter a fraud 
finding, if during the course of adjudication, it discloses fraud or a material misrepresentation. In 
this case, the beneficiary has been given notice of the proposed findings and has been presented 
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with opportunity to respond to the same. Therefore, we will accept the additional evidence 
suhmitlL'd 11\ the heneficiary through her counsel.' 

Upon de 110\'(} review, we find that viewed together, the evidence submitted above rctkcts that the 
benciiciary has the uisite work hefore the priority date. The statement dated Octoher 
17,2011 fmIl1 includes the name, address, and title of the author, and h;" 

a sunieient description of the beneficiary'S duties, in compliance with the regulation at l:> C.F.R. * 
204.5(1)(:;)( i i)( A). The heneficiary's booklet of employment and Social Security combined with 

her icflllin;tlion contract and the paystubs show that the beneficiary was employed by 
••••• in Hrll/il from January 20, 1<)<)7 to May 15, 1<)<)<). Therefore, we conclude thai Ihe 

henelici;,,) qualifics to perf0n11 the duties of the position. We will withdraw the directors linding 
llf fraud a!!ainSi Ihe heneficiary. The AAO notes that the director found fraud against Ihe 
benelician hecause Ihe petitioner failed to respond to the directors Notice of Intcnl to Revoke 
(NOIR) daled November 17, 20lO. The record docs not support the director's finding of fi'lllld 

against the beneficiary. 

Neverthekss, Ihe appeal cannot be sustained, and the approval of the petition reinstated, as Ihe 
petitioner has faikd to submit additional evidence to demonstrate the ability 10 pay the pmffcrl'd 
wa!!cs of Ihc bcneficiary and of other alien beneficiaries from their respective primity dates. ThL' 
pelitioner alsll has failed to provide evidence showing when the beneficiary ported to another 
similar elllplo\'mcni pursuant to section 204(j) of the Act as amended by section IOn(c) of the 
!\merican ('llmpetitivcness in Ihe Twenty-First Century Act of 2001 (AC21) (Pub. L. 1Of1-JI3).' 
As noled earlier, the petitioner did not provide any response to the !\!\(Ys RFEf:SJDI within the lime 
frame provided. 

The AAO specifically alerted the petitioner that failure to respond to the RFE;NDI would re"dt in 
dismissal without further discussion since thc AAO could not substantively adjudicate the appe;tI 

We will prm'ide counsel for the beneficiary a courtesy copy of this decision. 

On appeal coullsel for the petitioner contended that the petitioner no longer had obligation to 
prmide linanci;d documentation such as federal lax returns, annual reports, or audited financial 
stalements, once the beneficiary changed jobs. The record contains a letter from _ 

stating that the beneficiary is currently an empl()~ 
No indication of when the beneficiary started with the_ 

what the duties of the beneficiary, and how much she is paid. 

On the subjeci of porting, the AAO notes that where the approval of the Form 1-140 petition is 
revoked for good and sufficient cause, the beneficiary cannot invoke the portability [1rovision (II 
section ~04(j), because there would not be a valid, approved petition underlying the request to 
IIdjust Stilt us to permanent residence by virtue of having ported to the same or similar job. SI'!' 
/lerrl'/'(/ \'. USC/S, 571 F.3d ~l:>1 (<)th Cir. July fl, 200<)) (the Ninth Circuit held that in order to 
remain valid under section 204(j) of the Act, the 1-140 petition must have been valid from Ihe 

start). 
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without the infonnation requested. The failure to submit requested evidence that precludes a 
material line of inquiry shall be grounds for denying the petition. See 8 C.F.R. § 103.2(b )(14). 

Because the petitioner failed to respond to the RFE/NDI, the AAO is dismissing the appcal 
without further discussion. We conclude that the petitioner has failed to meet the burden of 
proving by a preponderance of the evidence that the petitioner has the ability to pay the proffered 
wage from the priority date and continuing until the beneficiary receives her lawful permancnt 
residence. 

We further find that there is good and sufficient cause to revoke the approval of the petition as 
required by section 205 of the Act, 8 U.S.C. § 1155. 

Section 205 of the Act, 8 U.S.c. § 1155, states: 

The Secretary of Homeland Security may, at any time, for what [she] deems to be 
good and sufficient cause, revoke the approval of any petition approved by [her] 
under section 204. Such revocation shall be effective as of the date of approval of 
any such petition. 

The realization by the director that the petition was approved in error may be good and sufficient 
cause for revoking the approval. Matter of Ho, 19 I&N Dec. 582, 590 (B1A 1988). 

However, before the director can revoke the approval of the petition, the regulation requires that 
notice must be provided to the petitioner. More specifically, 8 C.F.R. § 205.2 reads: 

(a) General. Any Service [USCIS] officer authorized to approve a petition under 
section 204 of the Act may revoke the approval of that petition upon notice to the 
petitioner on any ground other than those specified in § 205.1 when the necessity 
for the revocation comes to the attention of this Service [USCIS]. (emphasis 
added). 

In addition, the regulation at 8 C.F.R. § 103.2(b)(16) states: 

(i) Derogatory information unknown to petitioner or applicant. If the decision 
will be adverse to the applicant or petitioner and is based on derogatory 
information considered by the Service [USCIS] and of which the applicant or 
petitioner is unaware, he/she shall be advised of this fact and offered an 
opportunity to rebut the infonnation and present infonnation in his/her own behalf 
before the decision is rendered, except as provided in paragraphs (b)(16)(ii), (iii), 
and (iv) of this section. Any explanation, rebuttal, or infonnation presented by or 
in behalf of the applicant or petitioner shall be included in the record of 
proceeding. 
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Further. Maller ()/Ari£ls, 1'1 I&N Dec, 568 (BIA 1'188) and Maller ofEstime, ISJ I&N Dec, 4S() 
(BIA I'IS7) provide that: 

A notice of intention to revoke the approval of a visa petition is properly issued 
for "good and ,ullicient cause" when the evidence of record at the time 01 
issuance, if unexplained and unrebutted, would warrant a denial of the visa 
petitioll ""sed upon the petitioner's failure to meet his burden of proof. However, 
where" Ilotice of intention to revoke is based upon an unsupported statement, 
revocation of the visa petition cannot be sustained. 

lIere. the AAO provided the petitioner with notice of the derogatory information specific to the 
current proceeding. In the September 2SJ, 2011 RFE/NDI we disclosed the names of other alien 
beneliciaries that the petitioner had sponsored since 2001, the decision of the director on the 
petition filed, and the date the alien beneficiaries adjusted to lawful permanent resident. We also 
requested the petitioner to submit specific evidence such as copies of the benctieiar~'s 'N-2 for 
2()()4-200<). copies of the petitioner'S federal tax returns for 2004-2()()9. audited financial 
statements. or annual reports for those years. None is submitted. 

The revocation of the previously approved petition is, therefore, based on good and sufficient 
calise. Notwithstanding the USCIS burden to show good and sufficient cause in proceedings to 
reyoke the approval of a visa petition, the petitioner bears the ultimate burden of establishing 
digihility for the benefit sought. The petitioner'S burden is not discharged until the immigrant 
visa is issued. T()nga/III'" W()()dcrafi ()f Hmmii, Ud. v. Ftddlllwl, nli F.2d LlO:i (<Jlh Ci r. 19X4 l. 
As the petitioner failed to demonstrate the continuing ability to pay the proffered wage from the 
priorit) date until the beneficiary receives her lawful permanent residence or until she ported 111 
accord'"1lT with ,eclion 2()4(j) of the Act, Ihe approval of the petition cannot be reinstated. 

The burden 01 proof in these proceedings rests solely with the petitioner. Section 2') I of the Act. 
S USc. * Llhl. The petitioner has not met that burden. 

ORDER: The director's finding of fraud against the beneficiary is withdrawn. The appeal 
is dismissed. The petition remains revoked. 


