
identifying data deleted to 
prevent clearly unwa~ted 
invasion of personal pnvacy 

PUBLIC COpy 

DATE 

Ii'i RE 

AUG 2 R 2012 

PL'litlOlllT 

BrllL'fic jary: 

U.S. I)cpartmcnt of Homeland Security 
u.s. Citi/cilship dJld r I1lrnj~r,lII\HI S('rI I~ l" 

AJrmnl~!ratl\T '\ppl'dl~ 01lil'''' I :\.V), 
2() .\1ass'H.:hlh('ll~ :\\'l' .. :\,\\- .. \1S ,;()<J(l 

WaShlll~l\lIl. DC 2()52'J-2()l)() 

u.s. Citizenship 
and Immigration 
Services 

OFFICE TEXAS SERVICE CENTER 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Profes~ional Pursuant to Sl'diOIl 

203(b)(3) of the Immigration and Nationality Act. 8 U.s.c. * 1153(b)(3) 

ON BEHALF OF PETITIONER 

I:\STRlICTIONS 

Enclosed please fllld the decision of the Administrative Appeals Office in your case. All of thc dOCUlI1cnh 

related to this matter have heen returned to the office that originally decided your case. Plca ..... c he aLivi"l'd tl1:11 
any furlill'r inquiry lhal you migbt have concerning your casc must be made to that officc. 

If you hel,eve till' AAO lIlappropnately applied the law in reaching its decision, or you have "ddillol",1 

inforlnatinn lhat you \\ i"h to have considercd. you may file a motion to reconsider or a motio/l to rcopl'l1 in 
aCl·orLiancc with thc instruetions on Form 1-290B, Notice of Appeal or Motion, with a fcc of S630. Thl' 

speeific re4ulremcnls for filing such a motion can be found at 8 C.F.R. § 103.5. Do not liIe any motion 

directly with the AAO. Please be aware that 8 C.F.R. * I03.5(a)( I )(i) requires any motion to he filed within 
30 days of tht' ucci"jo/l that the motion seeks to reconsider or reopell. 

Thank you, 

/J.r,.-
Perry Rhl'IV 
Chief. AdlllinlStrati\C Appea" Office 

www.u~cis.go, 



--
DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now he fore the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a labor contractor. It secks to employ the beneficiary permanently in the United 
Stmes as a welder. As required by statute, the petition is accompanied by ETA Form 'JOX9. 
Application for Permanent Employment Certification, approved by the United States Department of 
Labor (DOL). The director determined that the petitioner had not established that it had the 
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the \ "" 
petition. The director denied the petition accordingly. 

The record shows that the appeal is properly filed, timely, and makes a specific allegation of error In 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's March 10. 2009 denial. an issue in this case is whether or not the 
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary ohtains lawful permanent residence. 

Section 203(n)(3)(A)(i) of the Immigration and Nationality Act (the Act). 8 U.s.c. * 1153(h H 3 )(A Hi). provides for the granting of preference classification to qualified immigrants 
who arc capable. at the time of petitioning for classification under this paragraph. of perforllling 
skilled lanor (requiring at least two years training or experience), not of a temporary nature. for 
which qualified workers are not available in the United States. 

The regulation at 8 C.F.R. ~ 204.5(g)(2) states in pertinent part: 

Ahility or I'rli.lpcctivc elllp/oycr to 1'''.1' wogc. Any petition filed hy or for an 
employment-based immigrant which requires an offer of employment must he 
accompanied hy evidence that the prospective United States employer has the ability 
to pay the proffered wage. Thc pctitioner must dcmonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner mLlst demonstrate the continuing ahility to pay the proffered wage beginning on the 
priority date. which is the date the ETA Form 9089, Application for Permanent Employmcnt 
Certification. was accepted for processing hy any office within the employment system of the DOL. 
Sec X Cl·.R. * 204.5(d). The petitioner must also demonstrate that. on the priority date, the beneficiary 
had the qualifications stated on its ETA Form 9089, Application for Permanent Employment 
Certification. as certified by the DOL and submitted with the instant petition. Moller of Wing" 7<'<1 
HOI/It!, 16 I&N Dec. 158 (Acting Reg'l Comm'r 1977). 

Here. the ETA form 9089 was acccpted on Scptcmber 9, 2005. The proffered wage a.s stated on the 
ETA Form 9089 is $18.81 per hour ($39,124.80 per year hased on 40 hours per week). The ETA 



Form '10~'1 states that the position requires two years of experience in the proffered positlllll 01 
welder. 

Thc AAO conducts appellate review on a dc 1l0VO basis. See So/tane v. DO.!. 381 r.3d 143. 145 (3d 
Cir. 20()4). The AAO considers all pertinent evidence in the record. including new evidence 
properlv .submitted upon appeaL' 

The cvidencc in the record of proceeding shows that the petitioner is structured as an S corporation. 
On the petition. the petitioner claimed to have been established in 1'197 and to employ 199 workers 
currently. According to the tax returns in the record. the petitioner's fiscal year is based on a 
calendar year. On the ETA Form 9089. signed by the beneficiary on February 18. 2006. the 
beneficiary did not claim to have worked for the petitioner. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
an ETA Form 9089 labor certification application establishes a priority date for any immigrant petition 
later based on the ETA Form 9089. the petitioner must establish that the job offer was realistic as of thc 
priority date and that the offer remained realistic for each year thereafter. until the beneficiary obtains 
lawful permanent residence. The petitioner's ability to pay the proffered wage is an e"ential element in 
evaluating whether a job offer is realistic. See Matter o( Great Wall. 16 I&N Dec. 142 (Acting Reg' I 
COJllI1l'r 1'177): wc il/SO 8 C.F.R. * 204.5(g)(2). In evaluating whether aioh offer is rcalistic. United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources .sullicient to pay the beneficiary's proffered wages. although the totality of the circumstallce.s 
affecting the petitioning business will be considered if the evidence wan'ants .such consideration. See 
Mutter oISo/leglllJ'{/. 12 I&N Dec. 612 (Reg'l Comm'r 1967). 

In determining the petitioner's ability to pay the proffered wage during a given period. USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishcs hy documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima lilcie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not e.swbllshed 
that it paid the beneficiary the full proffered wage during any relevant timeframe includin,e the 
period from the priority date in 200S or subsequently. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expense.s. Ril'er Sircel DO/luls. LLC v. Napolita/lo, 558 F.3d III (I" Cir. 2(09): Tu{'() L'spcciu/ \'. 
NUl'o/iwllo. 696 F. Supp. 2d 873 (E.D. Mich. 2010), alTd, No. 10-1517 (6th Cir. filed Nov. 10. 
20 II). Reliance on federal income tax returns as a basis for determining a petitioner's ahility til pay 

, The submission of additional evidence on appeal is allowed by the instructions to the Form 
1-290B. which arc incorporated into the regulations by the regulation at 8 C.F.R. * 103.2(a)( I). Thc 
record in thc instant case provides no rcason to preclude consideration of any of the documents 
newly submitted 011 appeal. Sec Multer (II Soriano. 19 l&N Dec. 764 (BIA 19H5). 



the proffered wage is well established by judicial precedent. Etatos Reswuyunt Corp. v. Sav({, 632 F. 
Supp. 1049, 1054 (S.D. N.Y. 1986) (citing Tongalapll Woodcraft Haw({ii. Ltd. I'. Feldllwn, 736 F.2d 
1305 (9th Cir. 1(84»; see a/so Chi·Feng Chang v. Thornbllrgh, 719 F. Supp. 532 (N,D. Texa.' 
1989); K.CP. Food Co., fne. v . .'lava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Uhedo v. PU/lIler, 53lJ F. 
Supp. 647 (N.D. Ill. 1(82), otfd, 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gr"" 
receiph and wage expense is misplaced. Showing that the petitioner's gross receipts exceeded the 
proffered wage is insufficient. Similarly, showing that the petitioner paid wages in excess or the 
prorfercd wage is insufficient. 

In K.CP. Food Co., file. Ii, .'lava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income figure. a' 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that USCIS should have considered income before 
expenses were paid rather than net income. See Toeo I,'speeia/ v. Nopo/it({//(), 696 F. Supp. ld at XX I 
(gross profits O\crstate an employer's ability to pay because it ignores other necessary expenses). 

With respect to depreciation, the court in River Street DOllllts noted: 

The AAO recognized that a depreciation deduction is asystematic allocation of the 
cost or a tangible long·term asset and does not represent a specific cash expenditure 
during the year claimed. Furthermore, the AAO indicated that the allocation of the 
depreciation of a long·term asset could be spread out over the years or concentrated 
into a few depending on the petitioner's choice of accounting and depreciat ion 
methods. Nonetheless, the AAO explained that depreciation represents an actual cost 
of doing business, which could represent either the diminution in value of buildings 
and equipment or the accumulation of funds necessary to replace perishable 
equipment and buildings. Accordingly, the AAO stressed that even though amounts 
deducted for depreciation do not represent current use of cash, neither does it 
represent amounts available to pay wages. 

We rind lhat the AAO has a rational explanation for its policy or not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible a~"ct j" a "real" expense. 

Ri\'a Street /)Ol1l1t.l at 118 ... , USCISl and judicial precedent support the usc of tax returns and the 
lIet in('oll1e/igllrc.1 in determining petitioner's ability to pay. Plaintiffs' argument that these figures 
should he revised hy the court by adding back depreciation is without support." Chi·Fcng Chong at 
537 (emphasis added). 

The record before the director closed on June 5, 2008 with the receipt by the director of the 
petitioner's submissions in response to the director's Request for Evidence (RFE). As of that date. 
the petitioner's 2007 federal income tax return was due. However, the petitioner submitted a copv or 
its extension request to file its 2007 tax retum up to six months late. Therefore, the petitioner', 
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income tax return I'm 2000 is the most recent return available. The petitioner s tax retlllih 
demonstrate its net income for 2005 through 2006, as shown in the below table. 

• In 2005. the FOrIn 1120S stated net income' 01'$1.010,689.00. 

• In lOOo, the Form 1120S statcd net incomc of $182,023.00. 

The petitioner's net income was sufficient to pay the proffered wage from 2005 through 2006. 
However. as noted by thc director, the petitioner has filed numerous other Form 1-140 pctitions. The 
petitioner filed 192 Form 1-140 petitions, which were active between 2005 and 200Y. As noted by 
counsel in his response to the RFE, all of these petitions include a rate of pay of $3Y.124.S0 per year 
and $35,609.60 per year. If thc instant petition were thc only petition filed by the petitioner. the 
petitioner would he required to produce evidence of its ability to pay the proffered wage to the single 
beneficiary of the instant petition. However, where a petitioner has filed multiple petitions tur 
multiple beneficiaries which have been pending simultaneously, the petitioncr l11ust produce 
evidence that its loh offers to each beneficiary arc realistic, and therefore that it has thc ability to pay 
the profrered wages to each of the beneficiaries of its pending petitions, as of the priority date of 
each petition and continuing until the beneficiary of each petition obtains lawful permaneilt 
residence. See Maller of Greal Wall, 16 I&N Dec. 142, 144-145 (Acting Reg. Comm. 1977) 
(pctitioner must establish ahility to pay as of the date of the Form MA 7-50B job offer, the predecc'ssor 
to the Form ET i\ 750 and Form ETA 9089). See a/so 8 C.F.R. § 204.5(g)(2). The record in the instant 
case contains no specific, corrohorated information about the proffered wages for the beneficiaries of 
those petitions. ahout the current immigration status of the beneficiaries, whether the beneficiaries 
have withdrawn from the visa petition process, or whether the petitioner has withdrawn its Job otlers 
to the heneficiaries. Furthermore, no information is provided about the ClIn'ent employment stalus of 
the heneficiaries. the date of any hiring, and any current wages of the beneficiaries.' 

, 
- Where an S corporation's income is exclusively from a trade or husiness, USCIS considers net income 
to be the figure for ordinary income, shown on line 21 of page one of the petitioner's IRS Form I 12()S. 
However, where an S corporation has income, credits, deductions, or other adjustments from sources 
other than a trade or husiness, they are reponed on Schedule K. If the Schedule K has relevant cntrie, 
for additional income. credits. deductions, or other adjustments, net income is found on line 17e I(n 
2()OS and on linc 18 for 2006 of Schedule K. See Instructions for Form 1120S. at 
http://www.ir •. gov/publirs-pdrli1120s.pdf (accessed August 20, 2012) (indicating that Schedule K is 
a summary schedule of all shareholders' shares of the corporation's income. deductions, credits. 
etc.). Because the petitioner had additional income, deductions, adjustments. expenses. ami 
distrihutions shown on its Schedule K for 2005 and 2006, the petitioner's net income is found on 
Schedule K of its tax retums. 
1 In response to the director's RFE, counsel provided an alphabetical list of 192 petitions filed hy the 
petitioner. including: the receipt number, proffered wage. and status of the petition. In the RFE 
response. counsel states that none of the beneficiaries were yet working for the pctitioner anu that 
therc was no evidence of wages paid. In his March 10, 2009 dcnial, the director erroneous I y ,tatcd 
that. in response to the RFE, the petitioner submitted evidence of 12 petitions filed in 2007 and 2007 
Forms W -2 for I'ivc of those petitions. This portion of the director's decision is withdrawn. a, the 
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Beeau'e the petitioner has failed to provide any evidence regarding the protlercd wages and/pr "age, 
actually paid to the heneficiaries of the other Form 1-140 petitions, the AAO finds that the petitioner ha, 
failed to establish that its net income was sufficient to pay the proffered wages in 2005 or 200n. 
Applying even the lowest proffered wage disclosed by counsel for the other pending petitions. and 
mUltiplying this numher hy 50, it is clear that the petitioner did not have sullicient net income to pay all 
of these wages in 2005 or :WOn. 

As an alternate mcalb of determining the petitioner's ability to pay the proffered wage. USC IS Illay 
review the petitioner', net current ,,,sets. Net CUITent assets are the difference between the 
petitioner's current a"ets and current liabilities." A corporation's year-end current assets arc ,ho"n 
on Schedule L, lines I through 6. Its year-end current liabilities are shown on line, I n through IX. 
II" the total 01" a corporation's end-of-year net current assets and the wages paid to the beneficiary (il" 
any) arc equal to or greater than the proffered wage, the petitioner is expected to he able to pay the 
profl"ered wage using those net current assets. The petitioner's tax returns demonstrate its end-of
year net current assets for 2005 through 2006, as shown in the below table. 

• In 2005, the Form 11205 stated net current assets of $28,624.00. 
• In 2006, the Form 11205 stated net current assets of -$86.797.00. 

Therefore. for the years 2005 through 2006, the petitioner did not have sufficient net current 'lS.sch tll 
pay the heneficiary the proffered wage. Further. the petitioner had insufficient net current a"eh in 
200'; through 2006 to pay the proffered wages of ali heneficiaries. 

Therel"ore. from the date the ETA Form 9089 was accepted for processing by the DOL the petitioner 
had not estahlished that it had the continuing ahility to pay the beneficiary and the beneficiarie, of it, 
other petitions their proffered wages as of the priority date through an examination of wages paid to 
the heneficiary. its net income, or its net current assets. 

Counsel a"erts on appeal that the AAO ,hould consider the personal tax return, of the petitioner', 
two owners. for 2005 and 2006, as evidence of the petitioner's 
ability to pay the proffered salary of the beneficiary and of ali the petitioner's other beneficiaries. 
Becau,c a corporation is a separate and distinct legal entity from its owners and shareholders. the 
asset.s of its shareholders or of other enterprises or corporations cannot be considered in determining 
the petitioning corporation's ability to pay the proffered wage. See Matter o(Aphrodite investments. 
Ltd .. 17 I&N Dec. 530 (Comm'r 1980). In a similar casco the court in Sitar I'. Ashcroft, 2003 WL 

evidence submitted in response to the RFE referenced 192 petitions and did not include any Forms 
W -2 for any beneficiaries. 
"According to Burron's Dictiollary o(Accollllfing Terms 117 (3'" cd. 20001. "current ,,,scts" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities. 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
one year. such accounts payable, short-term notes payable, and accrued expenses (such as taxe, and 
salaries). Id. at 118. 
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2220l71J (D. Mass. Sept. 18. 2003) stated, "nothing in the governing regulation. 8 C.FR. * 20·+'). 
permits I USCIS I to consider the financial resources of individuals or entities who have no iC,l!ai 
obligation to pay the wage." 

Counsel asserts on appeal that it is unrealistic in multiple filing cases to require petitioners to shmy 
net income or net current assets sufficient to pay each beneficiary's proffered wage. There is no 
support for counsel's assertion that multiple filing cases are subject to a lower burden or standard of 
proof than individually filed cases. 

Counsel's assertions on appeal cannot be concluded to outweigh the evidence presented in the tax 
returns as submitted by the petitioner that demonstrates that the petitioner has failed to demonstrate 
that it could pay the proffered wage for the beneficiary and for all of its other beneficiaries from the 
day the ETA form 'JOS'J was accepted for processing by the DOL. 

USCIS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ahility to pay the proffered wage. See Malter oj Sonegmm. 12 I&N Dec. 612 
(Reg'l Comm'r 1'J(7). The petitioning entity in Sonegowa had been in business for over II years 
and routinely earned a gross annual income of ahout SIOO,OOO. During the year in which the petition 
was filed in that casco the petitioner changed husiness locations and paid rent on hoth the old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular husiness. The Regional Commissioner determined that the 
petitloncr's prospects for a resumption of successful husiness operations were well established. Thc 
petitioner was a fashion designer whose work had been featured in Time ancl Look magazines. ller 
clients included Miss Universe. movie actresses. and society matrons. The petitioner's clients hael 
been included in the lists of the best-dressed California women. The petitioner lectured on ra.shion 
design at design and fashion shows throughout the United States and at colleges and universities in 
California. The Regional Commissioner's determination in SOllegow{I was hased in part Oil the 
petitioner's sound business reputation and outstanding reputation as a couturiere. As in Sonegml'(!. 
USCIS may. at its discretion. consider evidence relevant to the petitioner's financial ability Ihat falls 
oUlside of a petitioner's net income and net current assets. USCIS may consider such factors a.s the 
nunlbcr of years the petitioner has been doing business, the established historical growth of the 
petitioner's business, the overall number of employees. the occurrence of any uncharacteri.stic 
business expenditures or losses, the petitioner's reputation within its industry. whether the 
beneficiary is replacing a former employee or an outsourced service. or any other evidence that 
USCIS deel11s relevant to the petitioner's ability to pay the proffered wage. 

In this malter. no unusual circumstances have been shown to exist in this case to parallel those in 
SOllegmm. The petitioner did not establish a pattern of profitable or successful years, or that it has a 
sound business reputation. On the contrary. the record shows a dramatic decrease in the petitioner's 
gross receipts. wages paid and net income from the years 2005 to 2006. This decrease corresponds 
to pctitioner attcmph to nearly double its work force 5 If anything, this trend supports the conclusion 

j On the Form 1-140. the petitioner stated it employed 199 persons. If all of the 192 petitions filed 
by the petitioner had been granted, it would have nearly doubled in size. 
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that the petitioner lacks the continuing ability to pay the proffered wage. Thus. assessing the totality 
of the circumstances in this individual case. it is concluded that the petitioner has not estahlished that 
it had the continuing ahility to pay the proffered wage. 

The evidence suhmitted docs not estahlish that the petitioner had the continuing ability to pay the 
proffcred wage beginning on the priority date. 

Beyond the decision of the director. the petitioner failed to establish that it intends to employ the 
bendiciary on a full-time. permanent basis. An application or petition that fails to comply with the 
technical requirements of the law may be denied by the AAO even if the Service Center docs 11(11 

identify all of the grounds for denial in the initial decision. See Spe/Jcer Enterprises. Illc. \'. UlliTed 

StuTes. 229 F. Supp. 2d 1025. 1043 (E.D. Cal. 2(01). a/J'd. 345 F.3d 683 (91h Cir. 20(3): see lliso 
Solllllle I'. OO}. 3XI F.3d at 145 (noting that the AAO conducts appellate revicw on a de 1I01'i! ha"s). 

Only a U.S. employer that desires and intends to employ an alien may file a petition to classify the 
alien under section 203(b)(3)(A)(i) of the Act. 8 U.s.c. * 1153(b)(3)(A)(i): see IIlso 8 C.F.R. 

* 204.5(e). 

The regulation at 2() C.F.R. * 656.3 states: 

Fillplo.l'l'r means a person. association. firm. or a corporation which currently has a 
location within the United States to which U.S. workers may he referred for 
employment. and which proposes to employ a full-time worker at a place within the 
United States or the authorized representative of such a person. association. I'irm. or 
corporation. 

t'/IIploYinenT means permanent full-time work by an employee for an employcr other 
than oneself. For the purposes of this definition an investor is not an employee. 

In support of the Form 1-140 petition the petitioner submitted a letter stating that it supplies lahor to 
various shipbuilding companies. The AAO finds the record to be devoid of evidence that the 
petitioncr intended and was able to make a bona fide offer of full-time. permanent employment tll 
the hencficiary at the time the petition was filed. 

Also beyond the decision of the director. the record does not establish that the petitioner is the actual 
employer in this case. As stated above. the regulation at 20 C.F.R. * 656.:1 provides the followlIlg 
for ascertaining whether or not the petitioner is the beneficiary's "actual employer": 

Employer means a person. association. firm. or a corporation which currently has a 
location within the United States to which U.S. workers may be referred for 
employment. and which proposes to employ a full-time worker at a place within the 
United States or the authorized representative of such a person. association. firm. or 
corporation. 



-
In determining whether thcre is an "employee-employer relationship," the Suprcme Court of the 
United Statcs has dctermined that where a federal statute fails to clearly define the term "emplovee.'· 
courts should conclude "that Congress intended to describe the conventional master-servant 
relationship as undcrstood by common-law agency doctrine." Nationwide MIIII/o/Ins. Co. 1'. Dordel/. 
503 U.S. 31R. 322-323 (1992) (hereinafter "Darden") (quoting Commllnity iilr Crcl/lil'l! .\'()II

Vio/el/ce \". Heid. 4<)0 U.S. 730 (1989». That definition is as follows: 

In dctcrmining whether a hired party is an employee under the general common law 
of agency. we consider the hiring party's right to control the manner and means by 
which the product is accomplished. Among the other factors relevant to this inquiry 
arc thc skill rcquired: the source of the instrumentalities and tools: the location of the 
work: the duration of the relationship between the parties: whether the hiring party 
has the right to assign additional projects to the hired party; the extent of the hired 
party\ discretion over when and how long to work: the method of payment: the hired 
party"' role in hiring and paying assistants; whether the work is part of the regular 
business of the hiring party: whether the hiring party is in business; the provision of 
employee henefits: and the tax treatment of the hired party. 

Dordl.'lI. 503 U.S. at 323-324; see a/so Restatement (Second) of Agency § 220(2) (1958); C/OckOllill.1 

Gaslroenler%gl" Associates. p.e v. Wells. 538 U.S. 440 (2003) (hereinafter "Clockalll(ls"). As the 
common-law test contains "no shorthand formula or magic phrase that can be applied to find the 
aJ1\wcr .... all of the incidents of the relationship must be assessed and weighed with no one factor 
being decisive." Darden. 503 U.S. at 324 (quoting NLRB v. United Ins. Co. o(AmeriCll, 390 l'.S. 
254. 258 ( 1968)). 

In considcring whether or not one is an "employee," USCIS must focus on the common-law 
touchstonc of control. Clackamas. 538 U.S. at 450. Factors indicating that a worker is an 
"cmployec" of an "cmployer" are clearly delineated in both the Darden and C/acka/nos deci.,ions. 
503 U.S. at 323-324; sec also Restatement (Second) of Agency ~ 220(2) (1958). Such indicia of 
control include when. where, and how a workcr performs the joh; the continuity of the worker", 
rclatiomhip with the employer; the tax treatment of the worker; thc provision of employec henefits: 
and whcthcr thc work performed by the worker is part of the employer's regular husines.'. Sec 
C{adilll/as, 538 U.S. at 448-44<): c( New Compliance Manual. Equal Employment Opportunlly 
Commission. * 2-III(A)( I). (EEOC 2(06) (adopting a materially identical test and indicating tilat 
said tCq was based on the Darden decision). 

It is important to note that the factors listed in Darden and C{ackumas are not exhaustive and mu,t 
hc cvaluated on a case-hy-case has is. Other aspects of the relationship between the parties may aflcct 
the determination of whether an employer-employee relationship exists. Furthermore, not all or even 
a majority of the listed criteria need be met; however. the fact finder must weigh and compare a 
combination of the factors in analyzing the facts of each individual case. Thc determination must be 
based on all of the circumstances in the relationship between the panies. regardless of whether the 
partics rcfcr to it a' an employee or as an independent contractor relationship. Sec C/ackc/nlils. 'i.J8 
U.S. at 448-44<): Ncw Compliance Manual at ~ 2-III(A)(I). 
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In the present malleI'. as explained above. it has not been established that the petilioner will be the 
hencficiary's actual cmployer. 

In Clu<IwlI{{.\. the specific inquiry was whether four physicians. actively engaged in medical 
pracl ice as shareholders. could be considered employees to determine whether the petitioner to 
qualify as an employer under the American with Disabilities Act of 1990 (ADA). which neces"Wles 
an employer have fifteen employees. The court cites to Darden that "We have often heen asked to 
construe the meaning of 'employee' where the statute containing the term does not helpfully define 
it." C!uC!;W/!U.I . .'\38 U.S. at 444. (citing Darden . .'\03 U.S. at 318. 322). The court found Ihe 
regulatory definition to be circular in that the ADA defined an "employee" as "individual employed 
hy the employer." Id. (citing 42 U.S.c. § 12111(4». Similarly, in Darden whcrc the COLIrt 
considered whethcr an insurance salesman was an independent contractor or an "employee" C()\'ered 
hy the Employee Retirement Incomc Security Act of 1974 (ERISA). the court found thc ERISA 
definition to bc circular and adopted a common-law test to determine who would qualify as an 
"employee under ERISA. Id. (citing Darden. 503 U.S. at 323). In looking to Dardol. the COLIrt 
stalcd. "as Durden reminds us. congressional silence often reflects an expectation that courts lIill 
look to the common law to fill gaps in statutory text, particularly when an undefined term has a 
settled meaning in common law. Congress has overridden judicial decisions that went heyond I hc 
common law." Id. at 447 (citing J)ordell. 503 U.S. at 324-325). 

Thc CI(/ck(//I1(/s court considered the common law definition of the master-scrvant relation.ship. 
which I'ocuses on the master's control over the servant. The court cites to definition of "servant" in 
the Rcstatcmcnt (Second) of Agency § 2(2) (1958): "a servant is a person cmployed to perform 
serviccs in the affairs of another and who with respect to the physical conduct in the pcrformance nI' 
senices is subject to the other's control or right to controL"" Id. at 44X. The Restatcmclll 

(, Section 220, Definition of a Servant, in full states: 
(I) A servant is a person employed to perform services in the affairs of another and who With 

respect to the physical conduct in the performance of the services is subjcct to the other's 
control or right to control. 

(1) In determining whether one acting for another is a servant or an independent conlractor. the 
i'oJlowing matters of facl. among others. are considered: 

a. Thc extent of control which, hy the agreement, the master may exercise over Ihe 
delails of the work: 

h. Whethcr or not the one employed is engaged in a distinct occupation or husiness: 
c. The kind of occupation, with reference to whether. in the locality, the work is usually 

done under the director of the employer or by a specialist without supervision: 
d. The skill required in the occupation: 
e. Whethcr the employer or the workman supplies the instrumentalilies, tools. and the 

placc of work for the person doing the work: 

" 0" 

The Jcn~th of time for which the person is employed: 
rhe method of payment, whether hy the time or hy the job: 

h. Whether or not the work is a part of the regular business of the employer: 
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adllitionally lists factors for consideration when distinguishing between servants and independent 
contraclors. "the first of which is 'the extent of control' that one may exercise over the details or the 
work or the otheL" Id (citing ~ 220(2)(a». The eoun also looked to the EEOCs rocus on control 
in Skidll/ore \'. SI1'i/i & Co" 323 U.S. 134. 140 (1944) and that the EEOC considered an employer 
can hire and rire employees, assign tasks to employees and supervise their performance. can decide 
how the husiness' profits and losses are distrihuted. ld at 449-450. 

In this maller, the petitioner states that it provides contract labor to various shiphuilding companies. 
There is no cvillencc in the record to indicate whether the petitioner would directly pay the 
heneficiary's salary: would provide benefits: would make contrihutions to the heneficiary's social 
security. worker's compensation, and unemployment insurance programs: would Withhold kder,r1 
and .slate income taxes: and would provide other henefits such as group insurance. It does not appear 
as if the petitioner would actually control the beneficiary's employment. Therefore. the evidence in 
the record is ilhulTicient to estahlish that the petitioner is the actual employer in this case. 

Also beyond the decision of the director, the petitioner has failed to establish that the beneficiary IS 

qualified for the proffered position. 

The petitioner must demonstrate that, on the priority date, the beneficiary had the qual ifieations stated 
on its ETA Form 90X9 as ceI1ified hy the DOL and submitted with the petition. Matter or Wing '.1 1,,(/ 
H()lIsi'. 16 I&N Dec. 15X. Here. the labor certification application was accepted on Septcmher 'I. 
2()O.~. 

To determine whether a beneficiary is eligible for an employment based immigrant visa. USCIS must 
examine whether the alien's credentials meet the requirements set fonh in the labor ceI1ification. III 
evaluating the beneficiary'S qualifications, USCIS must look to the job offer portion of the labor 
certification to determine the required qualifications for the position. uscrs may not i!!nore a term 
or the labor certirication. nor may it impose additional requirements. See Motter or Silver Drugoll 
Chini'si' Rest(/Ilrullf. 19 I&N Dec. 401. 406 (Comm. 1986). See also. Mand(/n." v. SmiliI. 696 F.2d 
!OOS. (D.C. Cir. 1983): KR.K. fn'inc [lie. I'. London, 699 F.2d 1006 (9th CiL 1983): Slell'Ml fllli(/
Red ('''"lllis.l(/n ,,(MiI.I.I(/cIIllSCItS, [nc. v. CoO/ne)'. 661 F.2d I (1 st Cir. 1981). 

I. Whether or not the panies believe they are creating the relation of master and servan!: 
and 

J. Whether the principal is or is not in business. 
7 Additionally. as set forth in the recent Memorandum from 
Service Center Operations, Determining Employer-Employee Relationship for Adjudication of II-I B 
Petitions, Including Third Party Site Placements, HQ 70/6.2.8, January 8. 2010, the memo looks to 
whether the employer has the "right to control" where, when and how the benefiCiary performs the 
joh. The memo considers many of the factors set forth in Darden, Clackam(/s, and the Restatement. 
including who provides the tools necessary to perform the joh duties, control to the extent of who 
hires. pay.s and fires. if necessary. the beneficiary, and who controls the manner and means hy which 
the beneficiary's work product is completed. 
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According to the plain terms of the ETA Form 9089, the applicant must have two years of experiencc in 
the jon offered. The job is for a welder, and the job duties are described as follows: 

Weld metal components together to fanricate or repair ship according to layouts, 
blueprints and work orders using brazing and various arc and gas welding equipment. 

In order to establish that the beneficiary has the necessary experience in the jon offcred by the priority 
date, the petitioner must submit "letters from trainers or employers giving the name, address, and title of 
the trainer or employer. and a description of the training received or the experience of the alien." g 
CI',R. ~ 204.'i(i)(3)(ii)(A). Furthermore, 8 C.F.R. § 204.5(g)(1) requires such letters to include a 
"specific description of the duties performed by the alien," 

The petitioner submits letters indicating that the beneficiary worked as a welder 
(India) Ltd. in India from October 1997 through July 1998: and for_ in India from 
January 1999 through November 1999, from July 2000 through Decembcr 2000, and from 
December 2000 through March 200 I. The contents of these letters correspond with the beneficiary' s 
claimed experience on the ETA Form 9089. However, each of thc letters fails to describe 
specifically any of the neneficiary's prior duties as a welder. 

Accordingly, as the retitioner failed to establish that the beneficiary is qualified for the proffered 
position nased on the requirements of the labor certification, the petition is denied for this additiollal 
reasOll 

The petition will ne denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 29101' the Act. X USc. ~ 1361. Ilnc, 
that burden has not been met. 

ORDER: The appeal is dismissed. 


