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DISCUSSION: The preference visa petition was initially approved by the Director, Vermont 
Service Center, on May I Y, 2004, but the approval was later revoked by the Director, Texas 
Service Center (the director), on March 25, 2009. The petitioner has appealed the decision to 
revoke the approval of the petition to the Administrative Appeals Office (AAO). The appeal will 
be dismissed. 

The petitioner is a carpentry company. It seeks to permanently employ the beneficiary in the 
United States as a carpenter, pursuant to section 203(b)(3)(A)(i) of the Immigration and 
Nationality Act (the Act). H U.S.c:. ~ IIS3(b)(3)(A)(i).1 As required by statute. the petition is 
submitted along with an approved Application for Alien Employment Certification (Form ETA 
7S0). The director revoked the approval of the petition, finding that the petitioner failed to 
establish by a preponderance of the evidence that the beneficiary was qualified for the job 
offered. The director also concluded that the petitioner failed to demonstrate that it followed the 
regulations set by the United States Department of Labor (DOL) when applying for labor 
certification on behalf of the beneficiary. 

contends that the director did not have good' 
cause as required by section 20S of the Act, 8 U.S.c:. ~ 1155, to revoke the approval 
petition. She states that the director only made vague, unsubstantiated allegations of fraud or 
material misrepresentation relating to other petitions and petitioners, and that neither the Notice of 
Intent to Revoke (NaiR) nor the Notice of Revocation (NOR) contained specific adverse 
information relating to the petition or the petitioner in the instant proceeding. In addition, she 
indicates that the director revoked the approval of the petition simply because the petition was 
initially filed by ~ 

I Section 203(b)(3)(A)(i) of the Act, H U.S.c:. ~ 1153(b)(3)(A)(i), provides for the granting of 
preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph. of performing skilled labor (requiring at least two years 
training or experience). not of a temporary nature, for which qualified workers are not available 
in the United States. 

2 Current counsel for the petitioner will be referred to as current counselor by name throughout 
this decision. 

, The AAO notes that was counsel of record for both the petitioner and the 
beneficiary originally. He helped the petitioner in the labor certification process and to file the 
Form 1-140 petition in 2003. He was under U.S. Citizenship and Immigration Services (USCIS) 
investigation for allegedly submitting fraudulent Form ETA 750 labor certification applications 
and Form 1-140 immigrant worker petitions, when the director initially sent a Notice of Intent to 
Revoke (NaiR) on January 26, 2009. _ has since been suspended from practice 
before the United Slates Department of Homeland Security for three years from March I, 2012. 
He will be referred to throughout this decision by name or as previous counsel. 
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The record shows that the appeal is properly filed, timely and makes a specific allegation of error 
in law or fact. The AAO conducts appellate review on a de novo basis. See SO/lone 1'. DOl, 3tll 
F.3d 143. 145 (3d Cir. 20(4). The AAO considers all pertinent evidence in the record, including 
new evidence properly submitted upon appeal.' 

We will discuss the following issues: (a) whether the director adequately advised the petitioner 
of the basis for the revocation of the approval of the petition; (b) whether the petitioner has met 
its burden of proving by a preponderance of the evidence to show that the beneficiary qualifies 
for the position; and (c) whether the petitioner has the continuing ability to pay the proffered 
wage from the priority date. 

a. Sufficiency of Notice to the Petitioner. 

Section 205 of the Immigration and Nationality Act (the Act). ~ U.S.c. ~ 1155. states: 

The Secretary of Homeland Security may. at any time, for what [she] deems to be 
good and sufficient cause. revoke the approval of any petition approved by [her] 
under section 204. Such revocation shall be effective as of the date of approval of 
any such petition. 

The realization by the director that the petition was approved in error may be good and sufficient 
cause for revoking the approval. Maller ofHo. 19 I&N Dec. 5tl2. 590 (BrA 19t1tl). 

However. the regulation at tl C.F.R. § 205.2 states: 

(a) (;"l1eru/. Any Service' officer authorized to approve a petition under section 
204 of the Act may revoke the approval of that petition upon notice to the 
petitioner on any ground other than those specified in § 205.1 when the necessity 
for the revocation comes to the attention of this Service [USCISj. (emphasis 
added). 

Further. the regulation at ~ C.F.R. § IOJ.2(b)(lo) states: 

4 

(i) Derogatory information unknown to petitioner or applicant. If the decision 
will bc adverse to the applicant or petitioner and is based on derogatory 

The submission of additional evidence on appeal is allowed by the instructions to the Form 1-
290B. which are incorporated into the regulations at H C.F.R. § IOJ.2(a)( I). The record in the 
instant case provides no reason to preclude consideration of any of the documents newly 
submitted on appeal. See Matter of Soriano, 19 I&N Dec. 704 (BIA 19~~). 

, The Service here refers to United States Citizenship and Immigration Services or USCIS. 



Page 4-

information considered by the Service [USCIS [ and of which the applicant or 
petitioner is unaware, he/she shall be advised of this fact and offered an 
opportunity to rebut the information and present information in his/her own behalf 
before the decision is rendered, except as provided in paragraphs (b)( lo)(ii), (iii), 
and (iv) of this section, Any explanation, rebuttal, or information presented by or 
in behalf of the applicant or petitioner shall be included in the record of 
proceedings, 

Malia of Arias, 1'1 I&N Dec. 508 (BIA 1'188) and Matter of Eslime, 1'1 I&N Dec, 450 (I3IA 
I YH7) provide that: 

A notice of intention to revoke the approval of a visa petition is properly issued 
for "good and sufficient cause" when the evidence of record at the time of 
issuance, if unexplained and unrebutted, would warrant a denial of the visa 
petition based upon the petitioner's failure to meet his burden of proof. However. 
where a notice of intention to revoke is based upon an unsupported statement, 
revocation of the visa petition cannot be sustained, 

In this case, the director issued the NOIR on January 26, 200'1 indicating: 

[USCIS] is in receipt of information revealing the existence of fraudulent 
information in the petitions with Alien Employment Certificates (ETA 750) 
and/or the work experience letters in a significant number of cases submitted to 
USCIS by counsel for the petitioner in the reviewed files [referring to the 
pcritioner's !llflncr attorney ofreeord, __ . 

The director advised the petitioner in the NOIR that the instant case might involve fraud since 
the petition was filed by who was under USCIS investigation at the time for 
submitting fraudulent Form ETA 750 labor certification applications and Form 1-140 immigrant 
worker petitions. The director also stated that the CNPJ number listed on the e 

2001 

number," and thus, the letter did not establish the beneficiary's two years of employment 
experience as of the priority date. 

(, Cadastro Nacional da Pessoa Juridica or CNPJ is a unique number given to every business 
registered with the Brazilian authority. In Brazil, a company can hire employees, open bank 
accounts, buy and sell goods only if it has a CNPJ. The AAO notes that the employment 
verification letter dated January S, 2001 from includes a CGC MF 
number The director searched the CNPJ database 
(httE: ___ ,,\vw.receit,L,f,,:cenda.g()v,ilLlusing the CGC number provided above. but the search did 
not turn up any result. 
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For these reasons, the director sent the NOIR to the petItIOner. The director advised the 
petitioner in the NOlR to submit additional evidence to demonstrate (a) that the beneficiary had 
at kast two years of work experience in the job offered before the labor certification application 
was fikd with the DOL and (b) that the petitioner complied with all of the DOL recruiting 
requirements. 

The AAO finds that the director appropriately issued the NOIR above. However, the director's 
NOIR was deficient with respect to whether the petitioner complied with the DOL recruitment 
requirements, in that it did not give the petitioner notice of the derogatory information specific to 
the recruitment. In the NOIR, the director neither provided nor referred to specific evidence or 
information relating to the petitioner's failure to comply with DOL recruitment. The director 
also did not specifically statc that the petitioner needed to submit, for instance, copies of the in
house postings or other evidence to show that the petitioner complied with the DOL recruitment 
procedures. The director did not state which recruitment procedures were defective. Without 
specifying or making available evidence specific to the petition in this case, the petitioner can 
have no meaningful opportunity to rebut or respond to that evidence. Sf''' Gha/v \'. INS, 4H F.3d 
1426, 1431 (7th Cir. 1(95). Because of insufficient notice to the petitioner of specific derogatory 
information relating to the recruitment, the NOIR was deficient on this issue; thus the director's 
conclusion in the Notice of Revocation (NOR) that the petitioner failed to follow DOL 
recruitment procedures is withdrawn. 

Nevertheless, we find that the director provided the petitioner with sufficient notice of the 
derogatory information relating to the beneticiary's lack of qualilications for the job offered. In 
the NOIR, the director stated that the CNP] number of the business where the beneficiary 
claimed to have worked in Brazil was not valid. 

In addition, none of the evidence submitted following the director's NOlI{ establishes that the 
beneficiary has the requisite work experience in the job offered as of the priority date, as 
discussed below. The AAO concludes that the director's decision to revoke the approval of the 
petition was based on good and sufficient cause, as required by section 205 of the Act, H U.S.c. 

* 1155. 

b. The Beneficiary's Oualifications. 

The petitioner must demonstrate, among other things, that on the priority date - which is the date 
the Form ETA 750 was accepted for processing by any office within the employment system of 
the DOL- the beneficiary had all of the qualifications stated on the Form ETA 75() as certified by 
the DOL and submitted with the petition. See Maller of Wing's Tea /-lOllSI', 10 I&N Dec. 158 (Act. 
Reg. C:onnn. 1(77). 

Here, the Form ETA 750 was filed and accepted for processing by DOL on August 27, 2002. 
Under section 14 of the Form ETA 750A the petitioner specifically required each applicant for 
the position offered to have a minimum of two years of work experience in the job offered. 
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To determine whether a beneficiary is eligible for a preference immigrant visa, USCIS must 
ascertain whether the beneficiary is, in fact, qualified for the certified job, In evaluating the 
beneficiary's qualifications, liSCIS must look to the job otTer portion of the labor certificatioll to 
dctcrmine the required qualifications for the position. USCIS may not ignore a term of the labor 
certification, nor may it impose additional requirements. See Malter of Silver DraRon Chinese 
Rntallrallt, 1<) I&N Dec. 401, 406 (Comm. 1986). See also, Madam' v. Smith, 6<)6 F.2d, 6% 
F.2d 1008, (D.C. Cir. 1 <)83); K.R.K. Irvine, Inc. v. Landon, 6<)<) F.2d 1006 (!Jth Cir. 1 !J83); 
Stnmrt Infra-Red Commissan' oIMassachllsetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1<)81). 

On the Form ETA 75(), part 13, the beneficiary represented that he worked as a carpenter for a 
company called fi'om March 1988 to June 
19LJ4. The beneficiary stated that the company is located at 

_ Submitted along with the Form ETA 750 and the Form 1-140 petition was a letter of 
employment verification dated January 5, 2001 from , Industrial 
Manager, stating that the beneficiary worked as a carpenter from March 11, 1988 to June 27, 1994. 
The address on the employment verification letter is the same as that stated by the beneficiary on the 
Form ETA 750, part B. 

In response to the dircctor's I\OIR and to delllonstrate that 
•••••• (the company where the beneficiary claimed to have worked from March 1%8 to 

June 1 <)<)4) existed, the petitioner submitted the following evidence: 

• Copies or doculllents called "Negative Certificate of the Income Tax" showing that _ 
was established on July 1, 1<)72; the 

• .by 
this 

document is 
• ;\ COP) or a document callcd "Document of Collection - DARJ" issued to 

• called "INPS Certificate of Bank Domicile - CDB" issued to _ 
of these doculllents was issued to 

with an address of 

• 
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• Stub - GR I"' issued to 
1977; 

• 

above document 

• A copy of a document called "Social Contract"· signed byiiiiiiiiiii •••• and 
2n, 1972; this document states thai it establishes _ 

as a partnership; 

• of an amendment to the Social Contract signed by 
January 21, 197n: this documenl added 

person the employment verification leiter on 
ncr in the business; 

• ' 11. 2009 from the beneficiary stating that 
. has closed and the owner has since died; 

• A copy of the death certificate 
• An email dated February ](i, 2009 from stating that he owned an 

accounting service business in 1972, that he helped form and register 
with the State of Commercial 

• stating that the CNPJ number 
did not appear in the CNPJ 

",,,'n.,,' had lost some registration 
informatiDn at the lime when the system was not computerized yet. 

in the NOR stated that the addresses or_ 
as listed on the various documents submitted 

abow are all different from the address listed by the beneficiary on the Form ETA 750, part B. The 
director also stated that that the iden accountant for _ 

could not be independently verified. 

Concerning the differing addresses on various documents submitted, current counsel states the 
following Dn appeal: 

Every single document, from 1972 to 20()] , lists the same company name and 
CNPJ number. referencing the Brazilian database in which all companies are 
registered. No two companies have the same CNPJ number. If the Service 
[referring 10 USCISj finds it implausible that a company would change addresses 
in the course of its operations, it docs not slate so in its letter. No evidence has 
been provided to the Service regarding the company's changes of address. 
because none was requested nor could the Petitioner reasonably conclude that 
such evidence would be remotely necessary. The Service's conclusion that. 



Page H 

because of the differing addresses. "it has not been established any of these 
documents apply to the specific aforementioned business alleged to have 
employed the bencliciary" is ullerly without basis. 

The petitioner. through counsel. states that the company has moved, and that the company bears 
the same CNPJ number throughout the documents. This explanation docs not address why the 
business registered at several addresses Nevertheless, we with counsel 
that the documents consistently refer 

with a CNPJ number of 
business presence in furniture and woodworker in the I 970s. 

However, the evidence submilled above does not demonstrate that the beneficiary worked as a 
carpenter for from March 19KK to June 
1994. 

The leller of employment verification dated January 5, 2001 from 
docs not comply with the regulation at K C.F.R. § 204.5(l)(3)(ii)(A), in that it does not include a 
sufficicnt description of the beneticiary's work experience or the training received. 

The regulation at S C.F.R. * 204.5(l)(3)(ii)(A) provides: 

Any requirements of training or experience for skilled workers. professionals, or 
other workers must be supported by lellers from trainers or employers giving the 
name, address, and title of the trainer or employer, and a description of the 
training received or the experience of the alien. 

Simply stating that the beneficiary worked as a carpenter is not sufficient for purposes of 
describing the experience or the training received by the beneficiary and does not establish the 
reliability of the assntion. 

The AAO also notes that the beneficiary failed to include his last address outside the U.S. for more 
than onc year and his last occupation abroad on his Biographic Information form (Form G-325)7 It 
is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
unless the petitioner submits competent objective evidence pointing to wherc the truth lies. 
Maller on{o, 1'1 I&N Dec. St-:2. 591-92 (13IA 19111l). 

The record contains no independent objective evidence showing where the beneficiary lived and 
worked bctween 19t1K and 1'194. The petitioner has not submitted copies of the benelieiary's pay 
stubs. payroll records. tax documents, or financial statements from his employment in Brazil. Nor 

The beneficiary filed the Form G-325 above in connection with his Application to Register for 
Permanent Residence or Adjust Status (Form 1-485). 
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has the petitioner produced the heneticiary's Brazilian booklet of employment and social security or 
a copy of his government-issued identification card reflecting where he worked between 1 <)t;t; and 
1 <)')4. Whether or not the beneficiary had the prerequisite work experience for the proffered 
position as of the priority date is material in this case. since the petition cannot be approved 
without a determination that the beneficiary qualifies for the job offered in the labor certification. 

For these reasons. the AAO agrees with the director that the petitioner has failed to establish by a 
preponderance of the evidence that the heneficiary had the requisite work experience in the job 
offered before the priority date. Because the beneficiary is not qualified to perform the duties of 
the proffered position. the appeal cannot be sustained. and the approval of the petition reinstated. 

c. The Petitioner's Ability to Pay the Proffered Wage. 

Beyond the decision of the director, the AAO finds that the petitioner has failed to establish by a 
preponderance of the evidence that it has the ability to pay the proffered wage from the priority 
date and continuing until thc beneficiary obtains his lawful permanent residence. 

The regulation at H CoF.R. * 204.5(g)(2) states in pertinent part: 

Ahility of PYOSI)('Clil'c <'!lIp/over to pav waKe. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ability at 
the time the priority date is established and continuing until the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited financial 
statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on 
the priority date, which is the date the Form ETA 750 was accepted for processing by any office 
within the employment system of the DOL See 8 C.F.R. § 204.5(d). The petitioner's ability to 
pay the proffered wage is an essential element in evaluating whether a job offer is realistic. See 
Maller or Gr('(/{ Wall. 16 I&N Dec. 142 (Acting Reg. Comm. 1<)77); see also 8 C.F.R. § 
204.5(g)(2). 

In evaluating whether a job offer is realistic, USCIS requires the petitioner to demonstrate financial 
resources sufficient to pay the benctieiary's proffered wages. although the totality of the 
circumstances affecting the petitioning business will be considered if the evidence warrants such 
consideration. Sec Matter orSonq;awa. 12 I&N Dec. (i 12 (Reg. Comm. 1(67). 

As noted earlier. the record shows that the Form ETA 750 was received for processing on 
August 27, 2002 by the DOL The rate of payor the proffered wage set by the DOL on the Form 
ETA 750 is $22.02 per hour or $40.076.40 per year (based on a 3S-hour work per week). 
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Therefore, the petitioner is required to demonstrate the ability to pay $22.02 per hour or 
$4().076.40 per year from August 27. 2()02 and continuing until the beneficiary receives lawful 
permanent residence. 

In addition, a review of USCIS electronic databases reveals that the petitioner has previously 
filed one other immigrant petition since 2002. The table below shows the details of the other 
petition that the petitioner filed: 

Consistent with K CF.R. ;$ 204.5(g)(2), the petItIoner is, therefore, required to establish the 
ability to pay the proffered wage of the current beneficiary and also of all other beneficiaries 
listed above from the date of filing each respective labor certification application until the date 
the beneficiary obtains lawful permanent residence, or until the petition is either withdrawn or 
revoked. 

The petitioner has already submitted the following evidence pertaining to its ability to pay: 

• 

• 

A copy of the Form 1120S. U.S. Income Tax Return fo~ration, of Lindsay 
Business Trust (Employer Identification Number or EIN _ for the year 20() I: 
and 
A copy of the Form IOlJlJ-MISC issued by the petitioner to the beneficiary for 2()02."1 

Upon review, the AAO finds that the evidence submitted above is not sufficient to demonstrate 
that the petitioner has the continuing ability to pay the proffered wages of the beneficiary in the 
instant case and of the other beneficiary from their respective priority datc. 

since the petitioner 
appear to be two and distinct 

separate cntities. The court in Silar v. AsiJcroji, WL 22203713 (D.Mass. Sept. IK, 20(3) 
stated. "Nothing in the governing regulation. 8 C.F.R. ~ 204.5, permits [USClS I to consider the 
linaneial resources of individuals or entities who h~to pay the wage." 
Therefore, we may not consider any evidence from ....---as evidence of the 
petitioners ability to pay. 

S LPR stands for Lawful Permanent Residence. 

q 
Revoked as of March 20. 2001J. 

III The wage paid in 2002, according to the Form IOlJ9-MISC, is $46,417.S(), more than the 
annual protfered wage of $40,()76.40. Therefore, the petitioner has established the ability to pay 
in 20()2. 
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The record contains no federal tax returns, annual reports, or audited financial statements for the 
years 2003 and forward. Nor does the record include documentation that shows that the 
beneficiary was employed and paid by the petitioner after 2002. Thus, the petitioner has not met 
the burden of proving by a preponderance of the evidence that it has the ability to pay the 
proffered wage from the priority date. For this additional reason, the appeal will be dismissed. 

As noted earlier, the director may seek to revoke the approval of the petition pursuant to section 
205 of the Act, K U.S.c. ~ 1155, for good and sufficient cause. Notwithstanding the USCIS 
burden to show good and sufficient cause in proceedings to revoke the approval of a visa 
petition, the petitioner bears the ultimate burden of establishing eligibility for the benefit sought. 
The petitioner's burden is not discharged until the immigrant visa is issued. TIJlIgaw[l1I 
Woodcraft of Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 19t14). 

The appeal will be dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for denial. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 2l) I of the Act, tl 
U.s.c. * 1361. Here, th,.t burden has not been met. 

ORDER: The appeal is dismissed. The director's decision to revoke the approval of the 
pclition is affirmed. 


