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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Admini\lrativc Appeals Office (AAO) on appeal. The appeal will be dismIssed. 

The petitioner is an S Corporation doing business as a restaurant eal It seeks 
to employ the bendiciary permanently in the United States as a cook, American style. As required 
by statute, the petition is accompanied by a Form ETA 750, Application for Alien Employment 
Certification, approved by the United States Department of Labor (DOL), The director determined 
that the petitioner had not established that it had the continuing ability to pay the beneficiary the 
profrcrcd wage in the years 2006 and 2007. The director denied the petition accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of enor in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's decision dated April 26, 20 I 0, the primary issue in this case is whether 
or not the petitioner has the ability to pay the proffered wage as of the priority date and continuing 
until the beneficiary obtains lawful permancnt residence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.c. * 1153(b)(3)(A)(I), provides for the granting of preference classification to qualified immigrants 
who arc capablc. at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at lcast two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The regulation at 8 C'.F.R. * 204.5(g)(2) states in pertinent part: 

Ahiiilr (Irpro.lpeeli,·c ell1piorer 10 (JOV wage. Any petition filed by or for an 
clllploynlcnt-based immigrant which requires an oller of employment mu,l be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proilered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750 was acccpted for processing by any office within 
the emploYlllent system of the DOL. See 8 C.F.R. * 204.5(d). The petitioner must also demonstrate 
that, on the priority date, thc beneficiary had the qualifications stated on its FortH ETA 750 as certified 
by the DOL and submitted with the instant petition. Matter or Wing's Tea House, 16 I&N Dec. 158 
(Acting Reg'l Conllll'r 1977). 

Here, the Form ETA 750 was accepted on November 25, 2002. The proffered wage as stated on the 
Form ETA 750 IS S 11l.50 per hour based 011 a 35 hour work week (S30,030 per year). The Form 
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ET A 750 statcs that the position requires two ycars of experience in the job offered as a cook, 
Amcrican style. 

Thc AAO conducts appcllate review on a de I/ovo basis. See So/tune v. DOl, 381 F.3d 143. 145 (3d 
Cir. 20(4). The A;\O considers all pertincnt cvidence in the record, including new cvidence 
properly suhmitted uron appcal.' 

On the petition. thc petitioner claimed to have been established in 1995 and to currently employ 7 
workers. According to its corporate tax returns in the record, the petitioner's fiscal year is based on 
a calendar year. On the Form ETA 750B. signed by the beneficiary on Jnly 30, 2002, the beneficiary 
claimed to have worked for the retitioner. 

The retitioncr must establish that its joh offcr to the beneficiary is a realistic one. Becausc the filing of 
a Form ETA 750 establishes a priority date for any immigrant petition later hased on the Fonn ETA 
750. the petitioncr must establish that thc job offer was realistic as of the priority date and that the offer 
remained realistic I'or each year thereafter. until the beneficiary obtains lawl'ul permanent residence. 
Thc petitioner's ability to pay the prol'fered wage is an essential element in evaluating whether a job 
oller is realistic. See Matta of Greul Wall, 16 I&N Dec. 142 (Acting Reg'l Comm'r 1977); sce a/so 8 
C.F.R. ~ 204.5(g)(2). In evaluating whether a job olTer is realistic. United States Citizenship and 
Immigration Services (USCIS) rcquires the petitioner to demonstrate financial resources sufficient to 
pay the bencficiary's proffereci wages, although the totality of the circumstances affecting the 
petitioning business will be considered if the evidence wanants such consideration. See Matter ol 
SOllegmm. 121&N Dec. 612 (Reg'l Comm'r 1967). 

In dctermining the petitioner's ability to ray thc proffered wagc during a givcn pcriod, USCIS will 
first examine whcther the pctitioncr employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima .t(lcie proof of the 
petitioner's ability to ray the proffered wagc. 

The record contains Forms W 200 I to 2008 bearing thc name and 
social security number (SSN) is noted that the Forms W~2 and 1099 allegedly 
representing wages paid to the beneficiary are not persuasive evidence of any wages having been 
paid to the heneficiary because information contained in these forms are inconsistent with claims 
made by the petitioner in the Form 1-140. under penalty of perj and with evidence in the record. 
Specifically. the petitioncr claims that the heneficiary's name is and that he did 
not have an SSN. It is incumbent upon the petitioner to resolve any the record by 
inciependent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
suffice unless the petitioner submits competent objective evidence pointing to whcre the truth lies. 

, The submission of additional evidence on appeal is allowed by the instructions to the Form 1-
290B. which are incorporated into the regulations at 8 C.F.R. § 103.2(a)(I). The record in the 
instant case prov,des no reason to preclude consideration of any of the documents newly submitted 
on appeal. Sec 1\10l11'ro(Sorillllo. 19 I&N Dec. 764 (BIA 1988). 



MUlier or Ho. 19 1& NOel'. 5H2. 591-92 (BIA 1988). Absem clarification of these inconsistencies in 
the record. the AAO will not accept the Forms W-2 and 1099 as persuasive evidence of wages paid 
to the beneficiary. Further. it is noted that certain unlawful uses of social security numbers are 
criminal offenses involving moral turpitude and can lead in certain circumstances to removal from 
the United States. See L{l/eej ,'. Dcpt. of' Homeland Security. 592 F.3d 926 (8th Cir. 2010). 
Additionally. the 2006 and 2007 Forms W-2 bearing the name Hillsborough Hospitality 
Inc. and Federal Employer Identification Number carry no evidentiary weight 
since these are forms from another independent and distinct corporation. Because a corporation is a 
separate and distinct legal emity from its owners and shareholders, the assets of its shareholders or of 
other enterprises or corporations cannot be considered in determining the petitioning corporation's 
ability to pay the proffered wage. See Mallcr of' Aphrodite fllvestme11ls. Ltd., 17 I&N Dec. 530 
(Coll1m'r 1980). In a similar case. the court in Siwr v. Ashcro/i, 2003 WL 22203713 (D.Mass. Sept. 
18, 2003) stated, "nothing in the governing regulation, 8 C.F.R. § 204.5, permits [USCIS I to 
consider the financial resources of individuals or entities who have no legal obligation to pay the 
wage." There is no evidence in the record that the petitionerpaid any wages to the beneficiary in 
2006 and 2007. 

Therefore. as the petitioner did not establish that it employed and paid the beneficiary an amount at 
least e4ual to the proffered wage. USCIS will next examine the net income figure reflected on the 
petitioner's federal income tax return. without consideration of depreciation or other expenses. 
Ni"a Street f)Ol/lltS. LLC \'. Napolital/o. 558 F.3d III (I Sl Cir. 2009): Taco Especial v. Napolitano. 
696 F. Supp. 2d X73 (ED. Mich. 2(10). aiI'd, No. 10-1517 (6th Cir. filed Nov. 10,2(11). Reliance 
on federal income tax returns as a basis for determining a petitioner's ability to pay the proffered 
wage is well established by judicial precedent. Etatos Restauyunt Corp. v. Sava, 632 F. Supp. 1049, 
1054 (S.D.N.Y. 1986) (citing Tongatap/{ Woodcraft Hmmii. Ltd. v. Feldman, 736 F.2d 1305 (9th 
Cir. 1984»: .ICC "Iso Chi-Feng Chang v. Thomburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.CP. 
Food Co .. fllc ". Sal'U. 623 F. Supp. 1080 (S.D.N.Y. 1985): Vbeda v. Palmer, 539 F. Supp. 647 
(N.D. Ill. 1982). ul(d. 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gross receipts and 
wage expense is misplaced. Showing that the petitioner's gross receipts exceeded the proffered 
wage is insutlicienl. Similarly. showing that the petitioner paid wages in excess of the proffered 
wage is insufficient. 

In Kep. Food CO .. /IIC \'. Sm·u. 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service. now LJSCIS. had properly relied on the petitioner's net income figure, as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that USCIS should have considered income before 
expenses were paid rather than net income. See Taco "-'special v. Napohtano, 696 F. Supp. 2d at 881 
(gross profits overstate an employer's ability to pay because it ignores other necessary expenses). 

With respect to depreciation. the court in River Street DOlluts noted: 

The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore. the AAO indicated that the 
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allocation of the depreciation of a long-term asset could he spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless. the AAO explained that 
depreciation represents an actual cost of doing husiness. which could represent 
either the diminution in valuc of huildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of cash. neither docs it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 

River Street /)Ollllts at 118. "I USCIS 1 and judicial precedent support the lise of tax returns and the 
lIet income figures in determining petitioner'S ability to pay. Plaintiffs' argument that these figures 
should be rcviscd by the court by adding back depreciation is without support." Chi-Feng Chang at 
537 (emphasis added). 

As an alternate illeans of determining the petitioner's ability to pay the proffered wage, USCIS may 
review the petitioner's nct current assets. Net current assets arc the difference between the 
petitioner's current assets and current liabilities.' A corporation's year-end current assets are shown 
on Schedule L, lines I through 6. Its year-end cunent liabilities are shown on lines 16 through 18. 
If the total of a corporation's end-of-year net current assets and the wages paid to the beneficiary (if 
any) arc equal to or greater than the proffered wage, the petitioner is expected to be able to pay the 
proffered wage Llsing those net current assets. 

The record before the dircctor closed on March 22, 20 I 0 with the receipt by the director of the 
petitioner's suhmissions in response to the director's Notice of Intent to Deny. The petitioner's 
income tax return for 2008 is the most recent return available. The petitioner's tax returns 
demonstrate its net income and net current assets, as shown in the table on the next page: 

2 According to i!llrmn's /)ictilillilr\" of" Accollnting Terllls 117 (3'" cd. 2000), "current assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). Id. at 118. 



Tax 
Proffered Wage Net Incomc* Total l CA CL Total 2 

Year 

2002 $30.030 $29,658 -$372 $123,365 -$168,431 -$75,096 

2003 $30J)J0 59,456 5138,560 -$226,338 -$1 

2004 530.030 $11.775 -$18,255 5116,687 -$21S.837 

2005 S30.030 S208 -$29,822 $96,409 -$297,823 

2006 S3().mO -$41.718 -$71 

2007 $3().030 SlO,478 -$19,552 

200S $30,030 $96.978 $66,948 

Net Income* Ordinary income (loss) from trade or business activities (Line 21-IRS Form 1120S); 
OR Sch. K income (loss):2006-2010-1ine 18; 2004-200S1ine 17e; 1997-2003-line 23. Seh. K is 
lIsed if these lines differ from page 1. Line 21. Total l is the difference between proffered wage and 
net incolllc: Total' is the ditTcrence hetween the proffered wage and CA plus CL (net current 
a:-':-.C'h 

Additionally. the !'cdcral incol1le tax rcturns hearing the employer name 
• and FEIN carry no evidentiary weight since these are forms from another 
indcpendent and distinct corporation. Becausc a corporation is a separate and distinct legal entity 
from its owners and shareholders. the assets of its shareholders or of other enterprises or 
corporations cannot he considcred in determining the petitioning corporation's ability to pay the 
protTered wage. See MOlter or Aphrodite Investments, Ltd., 17 I&N Dec. 530; Sitar v. Ashcroft, 
2003 WL 22203713. 

Therefore. for the ycars 2002 through 2007, the petitioner did not have sufficient net income or net 
current assets to pay the prorfered wage. 

On appeal. the pctitioner asserts that bank statement records and an accountant's statement 
estahlishes its ahility to pay the proffered wage. 

Counsel's assert ions on appeal cannot be concluded to outweigh the evidence presented in the tax 
returns as suhmitted hy the petitioner that demonstrates that the petitioner could not pay the 
proffered wage from the day the Form ETA 750 was accepted for processing by the DOL. 

Counsc!'s reliance on the balances in the petitioner's monthly bank account statements is misplaced. 
First. hank statcmcnts arc not among the three types of evidence, enumerated in 8 C.F.R. 
~ 204.5(g)(2). rcquircd to illustrate a petitioner's ability to pay a proffered wage. While this 
regulation allows additional material "in appropriate cases." the petitioner in this case has not 
demonstrated why the documentation specified at 8 C.F.R. ~ 204.5(g)(2) is inapplicable or otherwise 
paints an Inaccurate financial picture of the petltioner. Second, bank statements show the amollnt 1I1 

an account on a given date. and cannot show the sustainable ability to pay a proffered wage. Third, 
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no evidence was submilled to demonstrate that the funds reported on the petitioner's bank statements 
somehow renect additional available funds that were not ret1ected on its tax return(s), such as the 
petitioner', taxable income (income minus deductions) or the cash specified on Schedule L that were 
considered aboyc Itl determining the pctitioncr'~ nct currcnt assch. 

Next. the statement from the petitioner's account manager is self-serving and does not provide 
independent. obJective evidence of the petitioner's ability to pay the proffered wage. See Matter of 
Ho. IlJ I&N Dec. 5X2, SlJl-592 (HIA IlJ88)(states that the petitioner must resolve any 
inconsistencies in the record by independent, objective evidence). Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings, Motter of'Sofjici. 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of' 
hellsllre Cratf o/C{{If/i)rnill. 14 I&N Dec. IlJO (Reg' I Comm'r 1972». Further, counsel has failed to 
establish why the petitioner claimed to employ only 7 employecs on the signed Form 1·140, but its 
accounts manager now claims that the petitioner in fact employs over 120 people as of May 21. 
20 I n. Due to the inconsistencies. the AAO declincs to accept the leller as persuasive evidence of the 
petitioner's ability to pay the wage. Instead, the AAO shall consider the tax retums submitted by the 
petitioner. USCIS may accept a statcment pertaining to the ability to pay the proffered wage by 
employers having 100 or more employees, but it is not required to do so. 8 C.F.R. § 204.5(g)(2). 

USCIS may consiclcr the overall magnitude of the petitioner's business activities in its determination 
of the pctitioner's ability to pay the proffered wage. See Motter of'SOl1egowll, 12 I&N Dec. 612. 
Thc petitioning entity in SOllegi/\\'{{ had been in business for over II years and routinely earned a 
gros,s annual income of ahout S loo.noo. During the year in which the petition was filed in that case. 
the petitioner changed husincss locations and paid rent on both the old and new locations for five 
months, There were large moving costs and also a period of time when the petitioner was unable to 
do regular bus inc". The Rcgional Commissioner determined that the petitioner's prospects for a 
resumption of successful business operations were well established. The petitioner was a fashion 
designer whme work had been featured in Time and Look magazines. Her clients included Miss 
Universe. movie actresses, and society matrons. The petitioner's clients had been included in the 
lists of the best-dressed Calii()I'nia women. The petitioner lectured on fashion design at design and 
fashion shows throughout the United States and at colleges and universities in California. The 
Regional Commissioner's determination in SOllegow({ was based in part on the petitioner's sound 
business reputation and outstanding rcputation as a couturiere. As in SOl1egaw{/, USCIS may, at its 
discretion. consider evidence relevant to the petitioner's financial ability that falls outside of a 
petitioner's net income and net currcnt assets. USCIS may consider such factors as the numher of 
years the petitioner has been doing business. the established historical growth of the petitioner's 
business, the overall number of employees, the occurrence of any uncharacteristic business 
expenditures or losses, the petitioner's reputation within its industry, whether the beneficiary is 
replacing a fortncr employec or an outsourced service, or any other evidence that lJSCIS deems 
relevant to the petitioner's ahility to pay the proffered wage. 

In the instant casc, it appears that the petitioner claims to employ an unknown number of workers 
and to have been in business since either IlJ84 or IlJ95. These are discrepancies since the petitioner 
certified under penalty of perjury on the petition that the company had been established in 1995 and 
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to employ 7 workcrs. In a Form 1-140 submitted on appeal, the petitioner claims to employ 120 
workers and to have hecn estahlished in 1984, Because of this inconsistency, doubt is cast on any 
aspect of the petitioner's proof which has led to a recvaluation of the reliability and sufficiency of 
thc remaining cvidenee offered in support of the visa petition. See Matter or No, 19 I&N Dec. 582, 
)') I (B IA 1988). Further. we hav'c reviewed the gross sales and reported wages on the submitted 
income tax forms. The evidence purports that the petitioner has had over [our ,million dollrs in sales 
and over one and a half million dollars paid in wages each year. However. given the rnresolved 
inconsistencies regarding the identity of the beneficiary, the payment of wages to hi~, and the 
numher of workers cmployed hy the petitioner, the accuracy of these tax returns is called into 
question. Nevertheless, for those years in whieh the tax returns fail to estahlish the ,petitioner's 
ahility to pay thc proffcred wage, the record is silent concerning any uncharacteristic husiness 
expenditures or losses. thc petitioner's rcputation within its industry, or whether the beneficiary is 
replacing a fonner employee or an out sourced service. It is incumbent upon the petitioner to resolve 
the inconsistencies hy independent objective evidence. Attempts to explain or reconcile the 
conflicting accounts, ahsent competent objective evidence pointing to where the truth, in fact, lies, 
will not suffice Thus, asscssing the totality of the circumstances in this individual case, it is 
concluded that the petitioner has not estahlished that it had the ability to pay the proffered wage in 
2002 through 2007. 

Beyond the decision of thc director, we also note that the petitioner has petitioned for seven other 
heneficiaries and that these pctitions had heen approved. However, the director's decision does not 
indicate whether he rcviewed the pnor approvals of the other immigrant petitions. If the previous 
immigrant petitions were approved hascd on the same unsupported and contradictory assertions that 
arc contained in the current record, the approvals would constitute clear and gross errors on the part 
of the director. The AAO is not required to approve applications or petitions where eligibility has 
not been demonstrated, merely because of prior approvals that may have been erroneous. See, e.g., 
M({fla II! Church S1'ienl%gr Inlernaliona/, 19 I&N Dec. 593, 597 (Comm'r 1988). USCIS is not 
required to treat acknowledged errors as hinding precedent. Sllssex Engg. Ltd. v. MOlllgomery, 825 
F.2d 1084, 1090 (6 110 Cir. 1987): cerl. denied, 485 U.S. 1008 (1988). Furthermore, the petitioner 
never produced evidence that its job offers to each beneficiary were realistic, and therefore that it has 
the ahillty to pay the prolTered wages to each of the heneficiaries of its pending petitions, as of the 
priority date of each petition and continuing until the beneficiary of each petition obtains lawful 
permanent residence. See Moffa OrCre(/( Wall, 16 I&N Dec. 142, 144-145 (Acting Reg'l Comm'r 
1477) (petitioner must establish ability to pay as of the date of the Form MA 7-50B job offer, the 
predecessor to the Form ETA 750 and ETA Form 9(84). See 0/508 C.F.R. ~ 204.S(g)(2). 

Thus, thc evidence suhmitted docs not establish that the petitioner had the continuing ahility to pay 
the proffered wage beginning in 2002 through 2007. 

An application or petition that fails to comply with the technical requirements of the law may be denied 
hy the AAO even if the Service Center does not identify all of the grounds for clenial in the initial 
decision. See SI)ell1'l'( i:'lIlerprivi!.l. Ille. v. Un;led Slalcv, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), 
(1/1''',345 F.3d 683 (91

1. Cir. 20(3): .1'('(' (I/so So/I(lile v. DO'!, 381 F.3d 143, 145 (3d Cir. 2(04) (noting 
that the AAO conducts appellate review on a de 110\'0 hasis). 
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In visa petition proceedings, the hurden of proving eligihility for the benefit sought remains entirely 
with the petitioner. Section 2lJI or the Act, 8 U.S,c' * 1361. Here, that burden has not been mel. 

ORDER: The appeal is dismissed, 


