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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a restaurant It seeks to employ the beneficiary permanently in the United States as 
a cook, As required by statute, the petition is accompanied by an ETA Form 90K9. Application for 
Permanent Employment Certification. approved by the United States Department of Labor (DOL). 
The director determined that the petitioner had not established that it had the continuing ability to 
pay the beneficiary the proffered wage beginning on the priority date of the visa petition. The 
director denied the petition accordingly. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or fact The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's November 21, 2011 denial, an issue in this case is whether or not the 
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. 

Section 203(b)(J)(A)(i) of the Immigration and Nationality Act (the Act), S USc:. 
~ 115J(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph. of performing 
skilled labor (requiring at least two years training or experience), not of a temporan nature. for 
which qualified workers are not available in the United States. 

The regulation 8 CF,R. § 204.5(g)(2) states in pertinent part: 

AhililY of' prospective employer to pay wllRe. Any petItIon filed by or for an 
employment-based immigrant which requires an offer of employment must he 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the bcncficial\' obtains "",I'LlI 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal lax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage heginning on the 
priority date, which is the date the ETA Form <)O~<), Application for Permanent Employment 
Certification, was accepted for processing by any office within the employment system of the DOL 
See 8 CF.R. § 204.5( d). The petitioner must also demonstrate that. on the priority date. the beneficiary 
had the qualifications stated on its ETA Form <)089, Application for Permanent Employment 
Certification. as certified by the DOL and submitted with the instant petition. Maller ()r Willg\' Tm 
HOllse, 16 I&N Dec. 15[\ (Acting Reg'l Comm'r 1977). 
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Here, the ETA Form 90tl9 was accepted on March 20, 2009. The proffered wage as stated on the 
ETA Form 90tl'! is $400 per week ($20,tlO() per year). The ETA Form 'JOiN st;,tes that the position 
requires 36 months of experience in the job offered as a Chinese !(lOd cook. 

The AAO conducts appellate review on a de 1101'0 basis. See So/tane v. f)().f, 31-:1 F.3d 143. 145 (3d 
Cir. 2(04). The AAO considers all pertinent evidence in the record. including new e\'idcnce 
properly submitted upon appeal.' 

The record does not contain any evidence to identify the organizational structure of the petitioner. 
On the petition, the petitioner claimed to have been established in 2002 and to currently emplo) fi\'e 
workers. On the ETA 90iN, the beneficiary claims to have never worked for the beneficiary. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
an ETA 90tl9 labor certification application establishes a priority date !(l[ any immigrant petition later 
based on the ETA '!O1-:'!, the petitioner must establish that the job offer was realistic a.S of the priority 
date and that the offer remained realistic f(l[ each year thereafter, until the beneficiary obtains lawful 
pennanent residence. The petitioner's ability to pay the proffered wage is an essential clement in 
evaluating whether a job offer is realistic. See Maller o/(ireat Wall, 16 I&N Dec. 142 (Acting Reg'l 
Coml1l'r ILJ77); m' a/so tl C.F.R. ~ 204.5(g)(2). In evaluating whether a job offer is realistic. United 
States Citizenship and Immigration Services (USClS) requires the petitioner to delllonstrate financial 
resources sufficient to pay the bcncticiary's proffered wages, although the totality of the circutl1stances 
affecting the petitioning business will be considered if the evidence warrants such consideration. SCI' 

Maller o/Srmegawa, 121&N Dec. 612 (Reg'l Comtl1'r 1%7). 

In determining the petitioner's abilit J to pay the proffered wage during a given period. USCIS will 
first exatl1ine whether the petitioner etl1ployed and paid the beneficiary during that period. If the 
petitioner establishes by docutl1entary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage. the evidence will be considered prima fiu'/e proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established 
that it employed and paid the beneficiary the full proffered wage from the priority date of March 20, 
2009 onwards. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period. USCIS will next examine the net income figure reflected 
on the petitioner's federal incotl1e tax return. "ithout consideration of depreciation or otiler 
expenses. Ri,'('/" Street /)Ollll/S, LLC I'. Napolitallo, 551-: F.3d III (I" Cir. 2()\lL)): r({W /-.'1)('("i({/ \". 
Napolitallo, 696 F. Supp. 2d 1-:73 (E.D. Mich. 20lO), a(rd, No. lO-1517 (hth Cir. filed Nov. Itl. 
2(11). Reliance on federal income tax returns as a basis for determining a petitioner's ahilit) to pay 
the proffered wage is well established by judicial precedent. £latos Res/aurum Corl'. V. Sava, 632 F. 

, The submission of additional evidence on appeal is allowed by the instructions to the Form 1-
2LJOB, which are incorporated into the regulations by the regulation at 1-: c:.F.R. ~ ]l)3.2(a)( I) The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on appeal. See Malia o(Soriano, ILJ I&N Dec. 7M (BIA I <)1-:N). 
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Supp. 104'J, 1054 (S.D.N.Y. 19~6) (citing TOlll?atapll Woodcraft Hawaii, Ltd. v. Feldmlll1. 736 F.2d 
1305 ('Jth Cir. 19~4)); see also Chi-FellI? Challg v. Thornhllrgh, 719 F. Supp. 532 (N.D. Texas 
IWilJ): K.CP. Food Co., Ille. I'. Suva. 623 F. Supp. ]()~O (S.D.N.Y. 1'J~5): Ulwdu I'. Palmer. 539 F. 
Supp. 647 (N.D. Ill. IlJtl2). ({frd. 703 F.2d 571 (7th Cif. IlJtl3). In the installl case. the petitioner h"s 
not submitted federal tax returns. "nd thus the ability to pay the proffered wage cannot he est"blished 
through this evidence. 

The petitioner must demonstrate its continuing ability to pay the proffered wage from the priority 
date and continuing until the beneficiary obtains lawful permanent residence. tl C.F.R. ~ 204.S(g)(2). 
Evidence of ability to pay "shall be in the form of copies of annual reports, federal t"x return,. or 
audited financial statements." Id. The record before the director closed on May 17.2011 with the 
receipt by the director of the petitioner's submissions in response to the director's request for 
evidence. In response to the RFE. the petitioner submitted" copy of " 25 p"ge 1e"se of " 
commercial premise in Sp"nish with an English translation.' The petitioner "]<,0 submitted Forms W-
3 PR issued to Xing Sum Ho in 2010: an insurance notice with English transi<ltion issued to Xing 
Sum Ho: page I of a Form ')41. Quarterly Tax Return for 2011': Forms LJ41 for 2010: ;1 mnchant 
registration certificate with English tr"nslation: a municipal patent cerlific"te with English 
translation; "nd quarterly unemployment and disability reports for thre~ quarters of 20 10. 

On appeal, counsel asserts that the 200') individual Puerto Rico tax return of the petitioner's o\\ner 
showing a net income of $52,251 is sufficient to show that the petitioner has th~ ability to pay the 
proffered wage. However, the record does not contain any annual reports. federal tax returns. or 
audited financial statements for the petitioner or any other individual or entity. 

Counsel dated the appeal 12/20/2011. Form 1-2lJ0I3 indicates that a brief and additional evidence 
will be submitted within 30 days. As of this date. more than eleven months later. Ihe AAO has 
received nothing further, and the regulation requires that any brief shall be submitted directly to the 
AAO. tl C.F.R. § 103.2 (a)(2)(vii) and (viii). 

The record docs include a financial statement for the period January I. 200l) 10 December 31. 200LJ. 
However. this financial statement is unaudited, and therefore, does not meet the statutory 
requirement:' Furthermore. no audited financial statements were submitted for subsequent years. no 

2 The certified English translation of the 25 page lease consists of only one page and docs not 
appear to be a true and accurate translation of the complete document. 
3 The form is incomplete and does not indiciate for which quarter of 20 II it waS filed. 

4 Counsel's reliance on unaudited tinaneial records is misplaced. Thc regulalion at K C.F.R. 
§ 204.S(g)(2) makes clear that where a petitioncr relies on financial statements to demonstrate its 
ability to pay the proffered wag~, those financial statements must be audited. As there is no 
accountant's report accompanying these statements. the AAO cannot conclude that they are audited 
statements. Unaudited financial statements arc the representations of management. The unsupported 
representations of management arc not reliable evidence and are insufficient 10 delllonslrat~ the 
ability to p"y the proffercd wage. 
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annual reports were submitted, and no federal tax returns were submitted as pf()of of abilil) 10 pal 
the proffered wage from the priority daw. 

The petitioner's failure to provide complete annual reports, federal tax returns, or audited linaneial 
statements for each year from the priority date is sufficient cause to dismiss the appeal. The AAO 
notes that bona fide residents of Puerto Rico arc not required to file US individual tax rei urns on 
income generated within Puerto Rico with limited exceptions. However, any self-employed 
individual in Puerto Rico must report all self-employment income to Ihe IRS on Form IO-IO-SS or 
Form 1040-PR and pay any self-employment tax due. While additional evidence may be submilled 
to establish the petitioner's ability to pay the proffered wage, it may not bc substituted Illr evidence 
required by regulation. 

Counsel asserts on Form I-290B that the beneficiary will replace one worker who makes S22JSO per 
year. The record docs not, however, name the worker, verify their full-time employment. verify 
their wage, or provide evidence that the petitioner has replaced or will replace them with the 
beneficiary. In general, wages already paid to others are not available to prove the ability to pay the 
wage proffered to the beneficiary at the priority date of the petition and continuing to the present. 
Moreover, there is no evidence that the position to be replaced involves the same dUlies as Ihose SCi 
forth in the ETA 9089. The petitioner has not documented the position, duty, and terminal ion of the 
worker who performed the duties of the proffered position. If that employee performed other kinds 
of work, then the beneficiary could not have replaced him or her. 

t:SCIS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of SOllegmvll. 12 I&N Dec. 612 
(Reg'l Comm'r 19(7). The petitioning entity in Sonegawa had been in business for over I I years 
and routinely earned a gross annual income of about $ 100,000, During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a Jleriod of lime when the 
petitioner was unable to do regular business. The Regional Commissioner determined thai Ihe 
petitioner's prospects Illr a resumption of successful business operations "ere well estahlishcd. The 
petitioner was a fashion designer whose work had been featured in Time and l.ook magazines. Her 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women, The petitioner leclured on fashion 
design at design and fashion shows throughout the United States and at colleges and universilies in 
California. The Regional Commissioner's determination in Sonegawa was based in part on the 
petitioner's sound lousiness reputation and outstanding reputation as a couturiere. As in SOlleglllVll, 

USCIS may, at its discretion, consider evidence relevant to the petitioner's linaneial abilil\ that j,dls 
outside of a petitioner's net income and net current assets. USCIS may consider such "letors as the 
number of ycars the petitioncr has been doing business, the established hislorical growth of the 
petitioner's business, the overall number of employees, the occurrence of anY" uneir<lraeteristic 
business eXJlenditures or losses, the petitioner's reputation within its industr\, IVlrcther the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
I'SCIS deems rclevant to the petitioner's ability to pay the proffered wagc. 
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In the instant case, the petitioner has not demonstrated sufficient net income or net assets to pay the 
proffered wage. The petitioner also failed to include any evidence of historical growth of the 
petitioner's business, the petitioner's reputation within the industry, or the occurrence of any 
uncharacteristic business expenditures or losses. Furthermore, counsel states on Ponn 1-2lJOB that 
the business has been sold. 

Thus, assessing the totality of the circumstances in this individual case, it is concluded that the 
petitioner has not established that it had the continuing ability to pay the proft"crcd wage. 

Accordingly. the petitioner has failed to establish its continuing ability to pay the proffered wage to the 
beneficiary since the priority date. 

Beyond the decision of the director,' counsel states, on Form 1-2lJOB, that the business was sold and 
there is a successor in interest, but that the business will continue to operate under the same name." It 
has not been established that there is a successor-in-interest to the entity that filed the labor 
certification, petition and appeal in the instant matter. A labor certification is only valid for the 
particular job opportunity stated on the application form. 20 C.F.R. § oSo.30(c). If the current 
employer is a different entity than the petitioner/labor certification employer. it must establish that it 
is a successor-in-interest to that entity. S"" Maller or Dia/ Allto Repair Shop. fill .. 1<) It\.:\ Dec. -1:-\ I 
(Comm. IlJ~o). 

A valid successor relationship may be established for immigration purposes if it satisfies three 
conditions. First, the successor must fully describe and document the transaction transferring ownership 
of all, or a relevant part of, the predecessor. Second, the successor must demonstrate that the job 
opportunity is the same as originally offered on the labor certification. Third, the successor must prove 
by a preponderance of the evidence that it is eligible for the immigrant visa in all respecls. 

The evidence in the record docs not satisfy all three conditions described above hecetuse it dues not fully 
describe and document the transaction transferring ownership of the predecessor. Restauretnt Sol 

j An application or petition that fails to comply with the technical requirements of the hlw Illay be 
denied by the AAO even if the Service Center does not identify all of lhe grounds t(lf denial in the 
initial decision. See Spencer EllIerprises, Inc. v. United States, 22<) F. Supp. 2d 1025. 1043 (E.D. 
Cal. 20()]), aff'd, 34S F.3d 083 (9 th Cir. 20(3); see also So/fane v. DOl, 3tn F.3d 143. 145 (3d Cir. 
2(04) (noting that the AAO conducts appellate review on a de novo basis). 
t A search of the Puerto Rico Secretary of State database shows that a new entity. Sol Oriental. Inc. 
with registration number JOOn3l), was formed on May 29, 201 I. Sol Oriental. Inc.' s registered street 
and mailing address is Ave. Campo Rico Num. ](JOOO Plaza Oficina, Carolina. Puerto Rico. ()Ol)t-i3. 
This is the same address as thett of Restaurant Sol Oriental/Xing Sum lIo. Additionall\", in its 
Certificate of Incorporation registered with the Puerto Rico Department of Stale on May 2<). 2011. 
the stated purpose of the corporation is to own and operate a Chinese restaurant. The AAO notes 
that this is a different name and corporate structure than the original petitioner, Restaurant Sol 
Oriental/Xing Sum Ho. 
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Oriental/Xing Sum Ho, it docs not demonstrate that the job opportunity will be the same as uriginally 
offered, and it does not demonstrate that the claimed successor is eligible for the immigrant visa in all 
respects, including whether it and the predecessor possessed the ability to pay lhe proffered vvage for the 
relevant periods, The petitioner stated that it would submit additional evidence within thirty days, 
however, no additional evidence has been received, Accordingly, the petition must also be denied 
because there is no evidence to establish that the new entity is a successor-in-interest to the 
petitioner/labor certification employe!"' 

Also, beyond the decision of the director, neither the petitioner, nor the beneficiary, nor counsel has 
signed the certified ETA Form 9Wl'J submitted with the petition. USCIS will not approve a petition 
unless it is supported by an original certified ETA Form 9089 that has been signed by the employer, 
beneficiary, attorney and/or agent. See 20 C.F.R. § 656. I 7(a)( 1). 

The petition will be denied for the above stated reasons, with each considered as an indepenlknt and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitione!"' Section 29101' the Act. 1'1 USc. * Llll!. Here. 
that burden has not been met. 

ORDER: The appeal is dismissed. 


