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DISCUSSION: The preference visa petition was denied hy the Director. Nebraska Service Cellter 
(director). and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be dismissed. 

The petitioner is a bakery shop. It seeks to employ the beneficiary permanently in the United States 
as a baker. The petitioner requests classification of the beneficiary as a skilled worker or 
professional ~ursuant to Section 203(b)(3) of the Immigration and Nationality Act (Act), Ii U.s.c. * 1153(b)(3). The petition is accompanied by a Form ETA 750, Application for Alien Employment 
Ccrtification, approved by the United States Department of Labor (DOL). The priority date of the 
petitioner is April 18, 200 I, which is the date the labor certification was accepted for processing by 
the DOL. See 8 C.F.R. § 204.5(d). The director determined that the petitioner had not established 
that the beneficiary was qualified for the proffered position and failed to demonstrate ils continuing 
ability to pay the beneficiary the proffered wage beginning on the priority date of the visa petition. 
The director denied the petition accordingly. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appellate review on a de no\'{) basis. See So/tall<' v. [JUI, 3t-i1 F.3d 143, 145 (3d 
Cir. 20(4). The AAO considers all pertinent evidence in the record, including new evidence propnly 
submitted upon appeal.' 

As set forth in the director's .Iune 10,2010 denial. an issue in this case is whether or Ilotthe petitioner 
had established that the beneficiary was qualified for the proffered position. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.s.c. 
~ IIS3(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of pert()rming 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualiried workers are not available in the United States. 

The beneficiary must meet all of the requirements of the offered position set forth Oil the lahor 
certification by the priority date of the petition. Ii C.F.R. § 103.2(b)(I), (12). Sct' .I/u/I('I' utlVillg 's 

I Section 203(b)(3)(A)(i) of the Immigration and Nationality Act, t-i U.s.c. § 1153(b)(3)(A)(i). 
provides for the granting of preference classification to qualified immigrants who arc capable. at the 
time of petitioning for classification under this paragraph, of performing skilled labor (requiring at 
least two years training or experience), not of a temporary nature, for which qualified workers arc 
not available in the United States. , 
- The submission of additional evidence on appeal is allowed by the instructions to the Form 1-29013, 
which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(I). The record in the instant case 
provides no reason to preclude consideration of any of the documents newly submitted Oil appeal. 
See Matter of Soria 110, 19 I&N Dec. 7M (BiA 1988). 
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Tea HOllse, 16 I&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also MalleT 01' Katighak. 141&N 
Dec. 45, 49 (Reg. Comm. 1971). 

In evaluating the labor certification to determine the required qualifications for the position. U.S. 
Citizenship and Immigration Services (USCIS) may not ignore a term of the labor certification, nor 
may it impose additional requirements. See Malta of Silver [)raWIll ChineS<' R('\ (II 11 I'll 111 , 19 I&N 
Dec. 40 I, 406 (Comm. 198h). See also Madany, h96 F.2d at lO08; K.R.K. In'inc. Ille., 69~ F.2d at 
100h; SrewartInjra-Red Commi.lsan· oj'Massachllsetts, Ine. v. Coomey, hhl F.2d I (1st Cir. 1981). 

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g., 
by regulation, USCIS must examine "the language of the labor certilication job requirements" in 
order to determine what the petitioner must demonstrate about the bcneticiary' s qual i lieatiull'. 
Madan}" h96 F.2d at lOIS. The only rational manner by which USCIS can be expected to interpret 
the meaning of terms used to describe the requirements of a job in a labor certification is to 
"examine the certified job offer exactlv as it is completed by the prospective employer." Rme(/"Ie 
Ulldell Park CompaHv v. Smith, 595 F. Supp. 82Y, 833 (D.D.C. 1984)(emphasis added). LSCIS's 
interpretation of the job's requirements. as stated on the labor certitication must il1\olvc "reading 
and applying the plain langllage of the [labor certification]." Id. at 834 (emphasis added). USCIS 
cannot and should not reasonably be expected to look beyond the pfain language of the labor 
certilication or otherwise attempt to divine the employer's intentions through some SOli of reverse 
engineering of the labor certification. 

In the instant case, the Form ETA 750 states that the offered position requires a minimum of two 
years of experience in the job offered as a baker. No other experience, education or training is listed. 
The beneficiary signed the Form ETA 7508 under a declaration that the contents arc true and correct 
under penalty of perjury. 

The regulation at 8 C.F.R. ~ 204.5(1)(3)(ii)(A) states: 

Any requirements of training or experience for skilled workers, professionals, or other 
workers must be supported by letters from trainers or employers giving the name, 
address, and title of the trainer or employer, and a description of the training received or 
the experience of the alien. 

On Form ETA 750B, the beneficiary stated that he was employed by Gofden Gate Bakery in India as 
a baker from February I'lY7 to April IY9'l. In of the beneficiary's experience. the petitioner 
provided a March 25, I'lY'J letter from owner of Golden Gate Bakery, stating that 
the beneficiary worked as a chief baker from October 995 through August 10. IYY8. 

In a Request for Evidence (RFE), dated January 13, 2010, the director noted the discrepancies in 
employment dates and job title, and requested documentation of actual employment dates, including 
pay stubs or tax documentation. In response to the RFE, the petitioner submitted an undated 
letter from partner of Golden Gate Bakery, stating that the beneficiary worked 
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as a chief baker from February 19lJ7 to August 19lJ8, and as a staff baker from October I liYS to 
February IlJ97. 3 The director stated no corroborating evidence of this employment, such as paystubs 
or foreign tax documentation. was submitted. nor was any explanation offered as to why the job title 
and dates listed by the beneficiary on his Form ETA 750B differ from those reported by his f()fmer 
employer. The director stated that the discrepancies cast significant doubt upon the veracity of the 
statements contained in both the beneficiary's Form ETA 750B and the letters hom Golden Gate 
Bakery. It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Malter of Ho, 19 I&N Dec. 582, 591-lJ2 (BIA 1(88). Given this, the director determined that the 
petitioner failed to establish the beneficiary was qualified for the proffered position. 

On appeal, the petitioner submitted a photocopy oftbe beneficiary's appointment letter hom Golden 
Gate Bakery. The letter. dated September 15. 1995, otlered the beneficiary a job as a baker starting 
on October I, 1995. The letterhead of Golden Gate Bakery used for this September 15. 19lJ5 letter 
differs significantly from the two other letters previously provided. In tota\. three \ellers on three 
different types of letterhead "ere provided. Doubt cast on any aspect of the applieant's proof may 
undermine the reliability and sufficiency of the remaining evidence offered in support of the 
application or visa petition. Matter of Ho, 19 I&N Dec. at 591. The petitioner also submitted the 
beneticiary's hand-written pay stubs from October 1995 through August 1998 and the benefic'iar>,s 
hand-written time sheets from October 1995 through April 1998' This documentation was 
previously requested in the director's RFE. 

The purpose of the RFE is to elicit further information that clarifies whether eligibility for the benefit 
sought has been established, as of the time the petition is filed. See 8 C.F.R. §§ 103.2(b)(8) and 
(12). The failure to submit requested evidence that precludes a material line of inquiry shall be 
grounds for denying the petition. I) C.F.R. § 103.2(b)(14). As in the present mailer. where a 
petitioner has been put on notice of a deficiency in the evidence and has been given an opportunity 
to respond to that deficiency. the AAO will not accept evidence offered for the first time on appeal. 
See Maller ofSoriwlO, IlJ I&N Dec, 764 (BiA 1988); Maller uf Ohai!{hellll, 19 I&N Dec. 533 (BIA 
1988). If the petitioner had wanted the submitted evidence to be considered. it should have 
submitted the documents in response to the director's request for evidence. Id. Under the 
circumstances, the AAO need not, and does not, consider the sufficiency of the evidence submitted 
on appeal. Consequently, the AAO aftirms the director's decision that the petitioncr failed to 
establish that the beneficiary met the minimum requirements of the offered position set forth on the 
labor certification as of the priority date. Therefore, the beneficiary does not qualify for classification 
as a professional or skilled worker under section 203(b )(3)(A) of the Act. 

.1 It is noted that the letterhead of Golden Gate Bakery used t()f this undated leller differs 
significantly from the letterhead used for the letter dated March 25, 199<). 
" It is noted that all of the pay stubs and time sheets are in the same red ink and h'lIldwriting (}Vn the 
entire time period. 
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Another issue in this case is whether or not the petitioner qualifies as a successor-in-interest to the 
original entity on the labor certification, G,K. Donuts, Inc. 

USClS has not issued regulations governing immigrant visa petitions filed by a successor-in-interest 
employer. Instead, such matters are adjudicated in accordance with Maller oIDial Allto Repair Shop, 
fnc., 19 I&N Dec. 4Hl (Comm'r 1980) ("Matter of Dial AIlU/') a binding, legacy Immigration and 
Naturalization Service (INS) decision that was designated as a precedent by the Commissioner in 
1980. The regulation at 8 C.F.R. ~ 103.3(c) provides that prccedent decisions are binding on all 
immigration officers in the administration of the Act. 

The facts of the precedent decision. Matter or Dial Auto, are instructive in this matter. Maller or 
/)i([1 AulO involved a petition filed by Dial Auto Repair Shop, Inc. on behalf of ,Ill alien beneficiary 
Ill!' the position of automotive technician. The beneficiary's former employer. Uv ira Auto Body. 
filed the underlying labor certification. On the petition, Dial Auto claimed to be a successor-in
interest to Elvira Auto Body. The pat1 of the Commissioner's decision relating to the successor-in
interest issue follows: 

Additionally, the representations madc by the petItIOner concerning the 
relationship between Elvira Auto Body and itself are issues which have not been 
resolved. In order to determine whether the petitioner was a true successor to 
Elvira Auto Body, counsd was instructed on appeal to futly explain the manner 
by which the petitioner took over the business of Elvira Auto Body and to provide 
the Service with a copy of the contract or agreement between the two entities; 
however. no response was submitted. If the pet ilioner 's claim of' having a.\I·/I/1/{ld 

"II of' EIl'ira Auto BoJy·.\ righl.\·, Juties, ohligations, etc., is found to be untrue, 
then grounds would exist for invalidation of the labor certification under 20 
C.F.R. § 650.30 (l9H7). Conversely, if the claim is found to be true. and it is 
determined that an actual successorship exists, the petition could be approved if 
eligibility is otherwise shown, including ability of the predecessor enterprise to 
have paid the certified wage at the time of filing. 

I'J I&N Dec. at 4H2-3 (emphasis added). 

In the present matter, the director determined that the petitioner failed to establish a successor-in
interest between 2002 Donuts, Inc. and G.K. Donuts, Inc. A strict interpretation of M"lIer of Dial 
Auto limits a successor-in-interest finding to cases where the petitioner could show that it assumed 
"all" of the original employer' s rights, duties, obligations, and assets. The Commissioner's decision, 
however, does not require a successor-in-interest to establish that it assumed all rights, duties, and 
obligations. Instead, in Matter of Dial Auto, the petitioner specifically represented that it had 
assumed all of the original employer's rights. duties, and obligations, but lililed to submit requested 
evidence to establish that this claim was, in fact, true. The Commissioner stated that if the 
petitioner's claim was untrue. the INS could invalidate the underlying labor certilication for fraud or 
"illful misrepresentation. For this reason the Commissioner said: "if the claim is le)und to be true, 
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alld it is determined that an actual successorship exists, the petition could be apprmcd. .:' Id. 
(emphasis added). 

The Commissioner clearly considered the petitioner's claim that it had assul11ed all or the uriginal 
employer's rights, dutics, and obligations to be a separate inquiry from whether or not the petitioner 
is a successor-in-interest. The Commissioner was most interested in receiving a full cxplanation as 
to the "manner by which the pctitioner took over the business" and seeing a copy of "the contract or 
agreement between the two entities" in order to verify the petitioner's c1aims.ld. 

Accordingly, Maller of Dial Aulo does not stand for the proposition that a valid successor 
relationship may only he established through the assumption of "all" or a totality or a predecessor 
entity's rights. duties. and ohligations. Instead, the generally accepted detinition of a successor-in
interest is hroader: "One who follows another in ownership or control of property. A successor in 
interest retains thc same rights as the original owner, with no change in substance." Black \ La\!' 
Dictiol1arv 1570 (9th ed. 2009) (dctining "successor in interest"). 

With respect to corporations, a successor is generally created when one corporation is vested with 
the rights and obligations of an earlier corporation through amalgamation, consolidation, or other 
assumption of interests" Id. at I5h'J (defining "successor"). When considering other business 
organizations, such as partnerships or sole proprietorships, even a partial change in ownership may 
require the petitioner to establish that it is a truc successor-in-interest to the employer identified in 
the labor certification application." 

The merger or consolidation of a business organization into another will give risc to a sucecssor-in
interest relationship because the assets and obligations arc transferred by operation of law. 

5 Merger and acquisition transactions, in which the interests of two or more corporations become 
unitied, may be arranged into four general groups. The first group includes "consolidations" that 
occur when two or more corporations afe united to create one new corporation. The second group 
includes "mergers." consisting of a transaction in which one of the constituent companies remains in 
being. absorbing the other constituent corporation. The third type of combination includes 
"reorganizations" that occur when the new corporation is the reincarnation or reorganization or one 
previously existing. The fourth group includes transactions in which a corporation, although 
continuing to exist as a "sheIr' legal entity. is in fact merged into another through the acquisition of 
its assets and business operations. IlJ Am. Jur. 2d CorporaliollS * 2165 (2() 10). 
6 For example, unlike a corporation with its own distinct legal identity, if a general partnership adds 
a partner after the filing of a labor certification application, a Form 1-140 filed by what is essentially 
a new partnership must contain evidence that this partnership is a successor-in-interest to the filer of 
the labor certification application. See Matter of United Investment (jroup, IlJ I&N Dec. 24S 
(Comm'r 19S4). Similarly, if the employer identified in a labor certification application is a sole 
proprietorship, and the petitioner identified in the Form 1-140 is a business organization, such as a 
corporation which happens to bc solely owned by the individual who filed the labor certification 
application, the petitioner must nevertheless establish that it is a hona fide successor-ill-interest. 
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However, a mere transfer of assets. even one that takes up a predecessor's business activities. docs 
not necessarily create a successor-in-interest. See Holiand v. Williams MOl/lllain ('oai Co .. 4'J6 F.3d 
670, 672 (D.C. Cir. 2007). An asset transaction occurs when one business organization sells 
property - such as real estate, machinery, or intellectual property - to another business organization. 
The purchase of assets from a predecessor will only result in a successor-in-interest relationship if 
the parties agree to the transfer and assumption of the essential rights and obligations of the 
predecessor necessary to carryon the business 7 Sel' generaliy 19 Am. J ur. 2d Corporation, * 2170 
(2010). 

Considering Matter oj' Dial AI/to and the generally accepted definition of successor-in-interest, a 
petitioner may establish a valid successor relationship for immigration purposes if it satisfies three 
conditions. First, the petitioning successor must fully describe and document the transaction 
transferring ownership of all, or a relevant part of, the beneficiary's predecessor employer. Second, 
the petitioning successor must demonstrate that the job opportunity is the same as originally offered 
on the labor certification. Third, the petitioning successor must prove by a preponderance of the 
evidence that it is eligible for the immigrant visa in all respects. 

Evidence of transfer of ownership must show that the successor not only purchased assets from the 
predecessor, but also the essential rights and obligations of the predecessor necessary to carryon the 
business. To ensure that the job opportunity remains the same as originally certified, the successor 
must continue to operate the same type of business as the predecessor. in the ~ame metropolitan 
statistical area and the essential business functions must remain substantially the same as before the 
ownership transfer. See Matter of Dial Auto, 19 I&N Dec. at 482. 

In order to establish eligibility for the immigrant visa in all respects, the petitioner must support it~ 

claim with all necessary evidence, including evidence of ability to pay. The petitioning successor 
must prove the predecessor's ability to pay the proffered wage as of the priority date and until the 
date of transfer of ownership to the successor. In addition, the petitioner must establish the 
suceessor's ability to pay the proffered wage in accordance from the date of transfer of ownership 
forward. 8 C.F.R. ~ 204.S(g)(2): .Ice aiso Malter of Dial Auto, 19 I&N Dec. a14K2. 

Applying the analysis set forth above to the instant petition, the petitioner has failed to establish a 
valid successor relationship for immigration purposes. 

First, the petitioning successor must fully describe and document the transaction transferring 
ownership of all. or a relevant part of, the beneficiary's predecessor employer. The record contains a 
photocopy of pages 1.2 and IA of the sales agreement between G.K. Donuts. Inc. and 20m Donuts. 

7 The mere assumption of immigration obligations, or the transfer of immigration benefits derived 
from approved or pending immigration petitions or applications, will not give rise to a successor-in
interest relationship unless the transfer results from the bona fide acquisition of the essential rights 
and obligations of the predecessor necessary to carryon the business. See 19 Am. Jur. 2d 
Corporations § 2170; see also 20 C.F.R. § 656.12(a). 
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Inc. The sales agreement states that 2002 Donuts, Inc. assumes the following: 

[Alll of the tangible and intangible assets reasonably used in connection with the 
operation, management, maintenance, promotion, and/or advertising of the Store or in 
connection with the preparation of goods at the Store, including, but not limited to 
fixtures, equipment and the like (all of the assets being purchased hereunder being 
referred to as the "Purchased Assets"). 

Page 16 of the agreement shows that it was signed on December 26, 2003. The director determined 
that the petitioner provided sufficient evidence to describe and document the transaction transferring 
ownership of all, or a relevant part of, the beneficiary'S predecessor employer. However, upon 
review, the AAO finds the documentation to be incomplete and insufficicnt. On page 2 of the 
agreement, the transaction specifically excludes a) all financial/corporate books and records, b) all 
cash, bank accounts, accounts receivable, checks, notes and other securities of the Seller, c) obsolete 
inventory and obsolete supplies, and d) all other personal property and assets not related to or used in 
connection with the Store. 

In addition, there is no mention in the agreement regarding the transfer and assumption of the 
essential rights and obligations of the predecessor necessary to carryon the business. The evidence 
fails to establish that 2002 Donuts, Inc. acquired the essential rights and obligations of G.K. Donuts. 
Inc. The evidence also does not establish that the manner in which the business is controlled by the 
successor is substantially the same as it was before the ownership transfer. 

Second, the petitioning successor must demonstrate that the job opportunity is the same as originally 
offered on the labor certification. A review of the record confirms that the job opportunity offered 
by 2002 Donuts, Inc. as a baker is the same as originally offered on the labor certification. 

Third, the petitioning successor must prove by a preponderance of the eviclence that it is eligible for 
the immigrant visa in all respects. As noted by the director, the petitioner has failed to (kmonstrate 
the continuing ability to pay the beneficiary the proffered wage beginning Oil the priority date 
onwards. 

The regulation 8 C.F.R. § 204.S(g)(2) states in pertincnt part: 

Ahi/itv or prospl'ctil'e emp/ovl'r to pay wage. Any petllion filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall bc either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 



Pag~ t) 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification, 
was accepted for processing by any office within the employment system of the DOL Set' t) CF,R, 

* 204.5(d). 

Here, the Form ETA 750 was accepted on April It), 20tH. The proffered wage as stated on the Form 
ETA 750 is $27,000 per year. The Form ETA 750 states that the position requires two years of 
experience in the job offered as a baker. 

The evidence in the record of proceeding shows that the petitioner and its predecessor arc structured 
as S corporations. On the petition, the petitioner claimed to have been established in 2002 and to 
currently employ seven workers. According to the tax returns in the record. the petitioner's fiscal 
year is based on a calendar year. On the Form ETA 750B, signed by the beneficiary on April 10, 
20(H, the beneficiary did not claim to have worked for the petitioner or its predecessor. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. l3ecause the filing of 
an ETA 750 labor certification application establishes a priority datc for any immigrant petition later 
based on the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date 
and that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful 
pennanent residence. The petitioner'S ability to pay the proftered wage is an essential clement in 
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg'l 
Comm'r 1977); see also 8 C.F.R. * 204.5(g)(2). In evaluating whether a job offer is realistic, United 
States Citizenship and Immigration Services (USC IS) requires the petitioner to demonstrate financial 
resources surticient to pay the beneficiary's proflered wages. although the totality of the circumstances 
afkcting the petitioning business will be considered if the evidence warrants such consideration. See 
Matter of'SlJIlf!K(lW(l, 121&N Dec. 612 (Reg'l Comm'r 1967). 

In determining the petitioner's ability to pay the protlered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima filcil' proof oj the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner provided the 
beneficiary's Forms W-2 issued by the petitioner for 2005 through 2008, as well as the benelieiary's 
other Forms W -2 issued by other entities. The record indicates the following wages paid to the 
beneficiary by the petitioner. 

Year 
2005 
2006 
2007 
2008 

Wages Paid 
$4,158 
$2,772 
$4,400 
$28,600 

Here, the petitioner has established that it employed thc beneficiary at a salary equal to or greater 
than the proffered wage only in 200H. While the petitioner employed the heneficiarv in 20()5 
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through 2007, it failed to establish that it paid the beneficiary the full proffered wage. No 
documentary evidence of employment was provided for 2001 through 2004 by the petitioner or the 
original entity on the labor certification. Given this, the petitioner has not established that it or its 
predecessor employed and paid the beneficiary the proflercd wage from the priority date through 
2007. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure rellected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d III (I" Cir. 20()'J): raco Llpecia/ \'. 
Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), a/l'd, No. 10-1517 (6th Cir. filed Nov. 10, 
201 I). Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay 
the proffered wage is well established by judicial precedent. fJatos Restal/rlllll Corp. F. Sam, 632 F. 
Supp. 1049, 1054 (S.D.N.Y. 19~6) (ciling Tonf\utapu Woodcrafi Hawaii, Ud. v. Feldman, 7Jh F.2d 
DOS ('Jth Cir. 19~4»): s('e II/SO Chi-Fcllg Chang v. Thornhurgh, 719 F. Supp. 5J2 (N.D. Texas 
19t\'J): K.Cf>. Food Co., fne. \'. Sava, 623 F. Supp. lOilO (S.D.N.Y. 19~5): Vim/a \. I'almer, 5JlJ I·. 
Supp. 647 (N.D. Ill. 19i12), ajld. 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gross 
receipts and wage expense is misplaced. Showing that the petitioner's gross receipts exceeded the 
proffered wage is insufficient. Similarly, showing that the petitioner paid wages in excess of the 
proffered wage is insufficient. 

In K.Cf'. Food Co., fnc. 1'. Savi!, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service. now USC IS. had properly relied on the petitioner's net income ligure. as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that USCIS should have considered income befllfc 
expenses were paid rather than net income. See Taco Elpcciai v. Napolitallo. Ill)(, F. Supp . .:cd ~It t{SI 
(gross profits overstate an employer's ability to pay because it ignores other necessary expenses). 

The record before the director closed on March 17, 2009, with the receipt hy the director of the 
petitioner's submissions in response to the director's request for evidence. As of that date. the 
petitioner's 2008 federal income tax return was not yet due. The petitioner's income tax return for 
2()()7 was the most recent return available. The petitioner provided the original entity's tax returns 
for 2001 through 2003, and the petitioner's tax returns for 2004 through 2007. The original entity 
and petitioner's tax returns of record for 20()1 through 2007 stated its net income, as detailed in the 
table below. 

In 2001, the original entity's Form 1120S stated net income' of $3lJ,OSLJ. 

S Where an S corporation's income is exclusively from a trade or business, USCIS considers net income 
to be the figure for ordinary income, sho"m on line 21 of page one of the petitioner's IRS Form 1l20S. 
However, where an S corporation has income, credits, deductions or other adjustments hom sources 
other than a trade or business, they arc reported on Schedule K. If the Schedule K has relevant entries 
for additional income, credits, deductions or other adjustments, net income is found on line 23 (19'J7-
20(3), line 17c (2004-20()5), and line 18 (2006-2011) of Schedule K. SeC' Instructions tl)r Form 



Page 11 

In 2002, the original entity's Form 1120S stated net income of $7],951. 
In 2003, the original entity's Form 1120S stated net income" of :s 10,11611. 
In 2004, the petitioner's Form 1120S stated net income of $21, 172, 
In 200S, the petitioner's Form 1120S stated net income of $63,06il. 
In 2006, the petitioner's Form 1120S stated net income of $9),230. 
In 2007, the petitioner's form I 120S stated net income of $36,2il7. 

Therefore, for the year 2003 the original entity did not have sufficient net income to pay the 
proffered wage of $27,000 per year. Further, the petitioner did not have sufficient net income to pay 
the proffered wage in 2004, and the petitioner failed to provide any evidence of its ability to pay the 
proffered wage in 2003, the year the sale took place. 

As an alternate means of determining the petitioner's ability to pay the prottered wage, USCIS may 
revicw the petitioner's net current assets. Net current assets are the difference between the 
petitioner's current assets and current liabilities,l() A corporation's year-end current assets are shown 
on Schedule L, lines I through 6. Its year-end current liabilities are shown on lines 16 through lil. 
If the total of a corporation's end-of-year net current assets and the wages paid to the beneficiary (if 
any) are equal to or greater than the proffered wage, the petitioner is expected to be abk to pay the 
proffered wage using those net current assets. The original entity's tax returns and the petitioner's 
tax returns demonstrate its end-of-year net current assets for 2003 and 2004, as shown in the table 
below. 

In 2003, the original entity's Form 1120S stated net current assets of $(31,693). 
In 2004, the petitioner's Form 1120S stated net current assets of $20,759. 

For the year 2003, the original entity did not establish that it had sufficient net current assets to pay 
the proffered wage of $27,000 per year. Further, the petitioner did not establish that it had sufficient 
net current assets to pay the proffered wage in 2003 or 2004. 

On appeal, counsel asserts that depreciation is a non-cash item and should be added back to thc 
ordinary income for 20m. With respect to depreciation, the court in River Slre"l nO/lli/1 noted: 

1120S, at http://www.irs.gov/pub/irs-pdf/i1120s.pdf (accessed November 16,2(12) (indicating that 
Schedule K is a summary schedule of all shareholders' shares of the corporation's income, 
deductions, credits, etc.). No Schedule K was provided for the original entity for 200 I and 2002. 
'J Because the petitioner had additional income, credits, deductions, and/or othcr adjustments shown on 
its Schedule K for 2004 through 20(J7, the petitioner's net income is tiJund on Schedule K oj" those tax 
returns. 
'"According to Barm}] '.1 f)iClio}](frr oj,1cc(}llnling Terms 117 (3'" cd. 20()O), "clIrrent assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in 1110St cases) within 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). Id. at 118. 
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The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangihle long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore. the AAO indicated that the 
allocation of the depreciation of a long-term asset could he spread out over the 
years or concentrated into a few depending on the petitioner'S choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishahle equipment and huildings. Accordingly. the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of cash. neither does it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namel y, that the amount spent on a long term 
tangible asset is a "real" expense. 

River Street Donuts at lIS. "[USCIS] and judicial precedent support the usc of tax returns and the 
net income fiI~/lres in determining petitioner's ability to pay. Plaintiffs' argument that these ligures 
should be revised by the court by adding back depreciation is without support." Chi-Fen}; Chang at 
537 (emphasis added). Tbe petitioner's depreciation is a real expense and shall not he added hack to 
the ordin<try income. 

Therefore, from the date the Form ETA 750 was accepted for processing by the DOL, the petitioner 
had not established that the original entity had the continuing ability to pay the beneficiary the 
proffered wage as of the priority date through an examination of wages paid to the beneficiary, or its 
net income or net current assets. Further, the petitioner has not established that it had the continuing 
ability to pay the prolfered salary from.,the date of the sale in 2003. The petitioner has failed to 
establish that it is eligible for the immigrant visa in all respects. Given this, the petitioner has failed 
to demonstrate it is a successor-in-interest to the original entity on the labor certification. 

USCIS may consider the (l\erallmagnitude "fthe petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of SOl1eJ~£lW£l. 12 I&N Dec. 612 
(Reg'l Comm'r 19(7). The petitioning entity in SOl1eg£lwa had been in business for over 11 years 
and routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospects fiJr a resumption of successful business operations Were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. Her 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and universities in 
California. The Regional Commissioner's determination in SOJ1('RllWIl was based in part on the 
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petitioner's sound busin~ss reputation and outstanding reputation as a couturi~rc. As in S()Ill'g(lW(l. 

USClS may. at its discretion. consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and nct current assets. USCIS may consider such factors as the 
number of years the petitioner has been doing business, the established historical growth of the 
petitioner's business. the overall number of employees, the occurrence of any uncharacteristic 
business expenditures or losses. the petitioner's reputation within its industry. whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
LSCIS deems relevant to the p~titioncr's ability to pay the proffered wage. 

In the instant case, the record reflects that the petitioner has been doing business since 2002. The 
petitioner's net income was $95.230. $36,287 and $39,691 in 2006, 2007 and 200K. respectively. 
The petitioner has not established steady growth between 2006 and 200S. The petitioner failed to 
provide any regulatory-prescribed evidence of its ability to pay the proffered wage in 20m, the year 
that it succeeded the original employer. The petitioner did not establish the occurrence of anv 
uncharacteristic business expenditures or losses, or the petitioner's reputation within its industry. 
Thus, assessing the totality of the circumstances in this individual case, it is concluded that the 
petitioner has not established that it had the continuing ability to pay the proffered wage. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.s.C § 1361. Here, that burden has not been Illet. 

ORDER: The appeal is dismissed. 


