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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Nebraska
Service Center. The denial was appealed to the Administrative Appeals Office (AAO) which
summarily dismissed the appeal. The petitioner filed a motion to reopen and a motion to reconsider.
The motions will be dismissed.

The petitioner seeks to classify the beneficiary pursuant to section 203(b)(3) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3) as a skilled worker. The director determined that the
petitioner failed to demonstrate a continuing ability to pay the proffered wage beginning on the priority date.

The petitioner is a sole proprietor who operates a fast food franchise. A sole proprietorship is a
business in which one person operates the business in his or her personal capacity. Black's Law
Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole proprietorship does not exist as an
entity apart from the individual owner. See Matter of United Investment Group, 19 I&N Dec. 248,
250 (Comm'r 1984). Therefore the sole proprietor's adjusted gross income, assets and personal
liabilities are also considered as part of the petitioner's ability to pay. Sole proprietors report income
and expenses from their businesses on their individual (Form 1040) federal tax return each year.
The business-related income and expenses are reported on Schedule C and are carried forward to the
first page of the tax return. Sole proprietors must show that they can cover their existing business
expenses as well as pay the proffered wage out of their adjusted gross income or other available
funds. In addition, sole proprietors must show that they can sustain themselves and their dependents.
See Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), affd, 703 F.2d 571 (7th Cir. 1983).

The director issued a request for evidence (RFE) on March 28, 2008, informing the petitioner that it
must provide certified copies of its federal income tax returns for 2003 through 2007, and a list of
monthly personal expenses for that same time period. In reply to the RFE, the petitioner, through
counsel, stated that petitioner was reluctant to provide this information, and provided sworn profit
and loss statements instead. The petitioner provided what purports to be transcripts of the data
which would be on IRS Forms 1040, Schedule C, but did not provide the entire certified Forms 1040
as requested.

Without the required evidence, the director was unable to approve the petition. On appeal, the
petitioner provided a "statement of income tax basis" for years 2003, 2004, 2005, 2006, and 2007,
which are unaudited financial statements. The AAO likewise did not have the required evidence
needed to approve the petition, and dismissed the appeal accordingly.

We reiterate that in visa petition proceedings, the burden is on the petitioner to establish eligibility
for the benefit sought. See Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). With its motion to
reopen and reconsider, the petitioner has made no attempt to provide the evidence needed and

ecificall r ested by the director to approve the petition. It has provided a letter from
which states that he has reviewed the petitioner's books for the period of 2003

to 2008, and in his opinion the petitioner can pay the proffered wage. However, this is not an
audited financial report. The regulation at 8 C.F.R. § 204.5(g)(2) makes clear that where a petitioner
relies on financial statements to demonstrate its ability to pay the proffered wage, those financial
statements must be audited. The letter from the accountant provides no independently verifiable
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facts or figures with which the AAO can determine if the petitioner does indeed have the ability to
pay the proffered wage.

Expert opinions must be supported by facts and analysis in order to be given their proper weight.
Here, the CPA letter did not provide the underlying basis of its opinion, or how it came to this
conclusion. The letter does not state if the opinion is based up on the petitioner's depreciation
expenses, which USCIS does not allow when determining the ability to pay the proffered wage. See
River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1" Cir. 2009).

The petitioner also provided copies of non-precedent AAO decisions, and a copy of a Board of Alien
Labor Certification Appeals decision. While 8 C.F.R. § 103.3(c) provides that precedent decisions of
USCIS are binding on all its employees in the administration of the Act, BALCA decisions are not
similarly binding. Precedent decisions must be designated and published in bound volumes or as
interim decisions. 8 C.F.R. § 103.9(a).

The regulations at 8 C.F.R. § 103.5(a)(2) state, in pertinent part, that "[a] motion to reopen must state
the new facts to be provided in the reopened proceeding and be supported by affidavits or other
documentary evidence." Based on the plain meaning of "new," a new fact is found to be evidence that
was not available and could not have been discovered or presented in the previous proceeding.'
Nothing provided by the petitioner with its motion, as it impacts the prior decisions in this case, can be
considered new. The petitioner has had in its possession all evidence requested by the director, but has
been "reluctant" to provide it. Thus, the motion fails to meet the standard of a motion to reopen.

The regulations at 8 C.F.R. § 103.5(a)(3) state that a motion to reconsider "must state the reasons for
reconsideration and be supported by any pertinent precedent decisions to establish that the decision was
based on an incorrect application of law or Service policy. A motion to reconsider a decision on an
application or petition must, when filed, also establish that the decision was incorrect based on the
evidence of record at the time of the initial decision." The petitioner has not provided any new law or
binding decisions affecting the petition. Thus, the motion fails to meet the standard of a motion to
reconsider.

In this matter, the petitioner presented no facts or evidence on motion that may be considered "new"
under 8 C.F.R. § 103.5(a)(2) and that could be considered a proper basis for a motion to reopen. All
evidence submitted on motion was previously available and could have been discovered or presented in
the previous proceeding. As the petitioner was previously put on notice and provided with a reasonable
opportunity to provide the required evidence, the evidence submitted on motion will not be considered
"new" and will not be considered a proper basis for a motion to reopen.

Furthermore, the motion shall be dismissed for failing to meet an applicable requirement. The
regulation at 8 C.F.R. § 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and

1The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just
discovered, found, or learned <new evidence> . . . ." Webster's H New Riverside University Dictionary
792 (1984)(emphasis in original).
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motions to reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]ccompanied by a
statement about whether or not the validity of the unfavorable decision has been or is the subject of
any judicial proceeding." In this matter, the motion does not contain the statement required by
8 C.F.R. § 103.5(a)(1)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which
does not meet applicable requirements must be dismissed. Therefore, because the instant motion did
not meet the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must also be
dismissed for this reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A
party seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motions will be dismissed.

ORDER: The motions to reopen and to reconsider are dismissed and the decision of the AAO
dated October 6, 2009 is affirmed. The petition remains denied.


