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DISCUSSION: The Director, Texas Service Center, denied the immigrant visa petition. The
petitioner appealed the director's decision to the Administrative Appeals Office (AAO), and the
AAO dismissed the appeal. The petitioner has filed a motion to reconsider the AAO decision. The
motion will be approved and the petition reopened. The appeal will be dismissed and the prior
decision of the AAO dated October 22, 2010 will be upheld.

The petitioner is a café restaurant. It seeks to employ the beneficiary permanently in the United
States as a cook. As required by statute, the petition is accompanied by a Form ETA 750,
Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL). The director denied the petition, finding that the petitioner did not have sufficient net
income or net current assets to pay the proffered wage from the priority date, specifically from 2001
to 2006. The AAO similarly determined on appeal that the petitioner failed to establish its continued
ability to pay the proffered wage from the priority date onward and dismissed the appeal.

On motion, counsel for the petitioner indicates that the AAO should consider additional facts related
to the totality of the petitioner's circumstances. Counsel cites to a 2010 bank statement and also
states that the petitioner spent more than $75,000.00 for renovating its business in 2010. A motion
to reopen must state the new facts to be proved in the reopened proceeding and be supported by
affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to reconsider must state
the reasons for reconsideration and be supported by any pertinent precedent decisions to establish
that the decision was based on an incorrect application of law or USCIS policy. A motion to
reconsider a decision on an application or petition must, when filed, also establish that the decision
was incorrect based on the evidence of record at the time of the initial decision. 8 C.F.R. §
103.5(a)(3). A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. §
103.5(a)(4).

As noted and considered in the AAO's prior decision, USCIS may consider the overall magnitude of
the petitioner's business activities in its determination of the petitioner's ability to pay the proffered
wage. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 1967). The petitioning entity in
Sonegawa had been in business for over 11 years and routinely earned a gross annual income of
about $100,000. During the year in which the petition was filed in that case, the petitioner changed
business locations and paid rent on both the old and new locations for five months. There were large
moving costs and also a period of time when the petitioner was unable to do regular business. The
Regional Commissioner determined that the petitioner's prospects for a resumption of successful
business operations were well established. The petitioner was a fashion designer whose work had
been featured in Time and Look magazines. Her clients included Miss Universe, movie actresses,
and society matrons. The petitioner's clients had been included in the lists of the best-dressed
California women. The petitioner lectured on fashion design at design and fashion shows
throughout the United States and at colleges and universities in California. The Regional
Commissioner's determination in Sonegawa was based in part on the petitioner's sound business
reputation and outstanding reputation as a couturiere. As in Sonegawa, USCIS may, at its discretion,
consider evidence relevant to the petitioner's financial ability that falls outside of a petitioner's net
income and net current assets. USCIS may consider such factors as the number of years the
petitioner has been doing business, the established historical growth of the petitioner's business, the



Page 3

overall number of employees, the occurrence of any uncharacteristic business expenditures or losses,
the petitioner's reputation within its industry, whether the beneficiary is replacing a former employee
or an outsourced service, or any other evidence that USCIS deems relevant to the petitioner's ability
to pay the proffered wage.

In the instant case, no evidence has been presented to show that the petitioning corporation has as
sound and outstanding reputation as in Sonegawa. Nor does it include any evidence or detailed
explanation of its milestone achievements. The record does not contain any newspapers or magazine
articles, awards, or certifications indicating the business' accomplishments. Although the petitioner
states that it had expenditures of more than $75,000.00 for renovating its business in 2010, this does
not account for 2001 through 2006, the time period for which that the director and the AAO
determined that the petitioner had not demonstrated its ability to pay the difference between the
wages paid to the beneficiary and the proffered wage. The petitioner sent no evidence with its
motion to reopen to address the stated deficiencies in the petitioner's net income and net current
assets for 2001 to 2006. A visa petition may not be approved based on speculation of future
eligibility or after the petitioner becomes eligible under a new set of facts. See Matter ofMichelin
Tire Corp., 17 I&N Dec. 248 (Reg'l Comm'r 1978); Matter of Katigbak, 14 I&N Dec. 45, 49
(Comm'r 1971).

The petitioner submitted a summary of the petitioner's business checking account as of November
15, 2010. Counsel's reliance on the balance in the petitioner's bank account is misplaced. First,
bank statements are not among the three types of evidence, enumerated in 8 C.F.R. § 204.5(g)(2),
required to illustrate a petitioner's ability to pay a proffered wage. While this regulation allows
additional material "in appropriate cases," the petitioner in this case has not demonstrated why the
documentation specified at 8 C.F.R. § 204.5(g)(2) is inapplicable or otherwise paints an inaccurate
financial picture of the petitioner. Second, bank statements show the amount in an account on a
given date, and cannot show the sustainable ability to pay a proffered wage. Third, a bank statement
as of November 13, 2010 would fail to address the deficiencies in the evidence from 2001 to 2006 as
the 2010 statement shows funds available as of that date. Further, those funds would be balanced
against the petitioner's liabilities for 2010 to determine the petitioner's net current assets if the AAO
had the petitioner's 2010 tax return.

Additionally, as noted in the AAO's October 22, 2010 decision, the record contains a letter from the
petitioner stating that "[the petitioner's] business could only support part-time employment of the
beneficiary" until 2007. The job offer must be for a permanent and full-time position. See 20 C.F.R.
§§ 656.3; 656.IO(c)(10). DOL precedent establishes that full-time means at least 35 hours or more
per week. See Memo, Farmer, Admin. for Reg'l. Mngm't., Div. of Foreign Labor Certification,
DOL Field Memo No. 48-94 (May 16, 1994). Accordingly, the petitioner must demonstrate its
ability to pay the proffered wage for full-time employment. This demonstrates that the petitioner did
not have a full-time bona fide job offer for the beneficiary from the priority date onward or the
ability to pay the full proffered wage from the priority date onward. Although raised in the AAO's
decision, the petitioner did not directly address this in its motion to reopen.
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In examining a petitioner's ability to pay the proffered wage, the fundamental focus of the USCIS
determination is whether the employer is making a realistic job offer and has the overall financial
ability to satisfy the proffered wage. Matter ofGreat Wall, supra. After a review of the petitioner's
tax returns and other evidence, this office concludes that the petitioner has not established that it had
the ability to continuously pay the proffered wage from the priority date onward.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed. The previous decision of the director and the AAO will not be
disturbed.


