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DISCUSSION: The Director, Nebraska Service Center (NSC), denied the immigrant visa petition.
The petitioner appealed this denial to the Administrative Appeals Office (AAO), and, on March 12,
2010, the AAO dismissed the appeal. The petitioner filed a motion to reopen the AAO's decision in
accordance with 8 C.F.R. § 103.5. The motion will be dismissed pursuant to 8 C.F.R.
§ 103.5(a)(1)(i).

United States Citizenship and Immigration Services (USCIS) regulations require that motions to
reopen be filed within 30 days of the underlying decision, except that failure to timely file a motion
to reopen may be excused in the discretion of USCIS where it is demonstrated that the delay was
reasonable and was beyond the affected party's control. Id. In this matter, the record reflects that the
AAO's decision was issued on March 12, 2010, and mailed to the petitioner at its business address
and to the petitioner's former counsel. While evidence in the record indicates that the copy of the
AAO decision mailed to the petitioner's former counsel was returned by the United States Postal
Service (USPS) to the AAO on March 17, 2010, the copy of the AAO decision issued on March 12,
2010 and mailed to the petitioner was sent to the address it has maintained as its business address
throughout these proceedings. The Form I-290B, Notice of Appeal or Motion, was filed by the
petitioner's current counsel on Friday, April 16, 2010, 35 days after the AAO's decision. As the
record does not establish that the failure to file the motion within 30 days of the decision was
reasonable and beyond the affected party's control, the motion is untimely and must be dismissed for
that reason.

In addition, even if the motion had been timely filed, it would be dismissed for failing to meet
applicable requirements. 8 C.F.R. § 103.5(a)(4). Pursuant to 8 C.F.R. § 103.5(a)(2), a motion to reopen
must state the new facts to be provided in the reopened proceeding and be supported by affidavits or
other documentary evidence. On motion, the petitioner's current counsel asserts that the petitioner's
officers are willing to forgo compensation to pay the proffered wage to the beneficiary. However, the
record is absent affidavits or other documentary evidence from the petitioner's officers supporting the
petitioner's current counsel's assertion. Unlike appeals, the regulation pertaining to motions to reopen
does not permit briefs and/or evidence to be filed subsequently. Accordingly, as the filing does not
meet the requirements of 8 C.F.R. §§ 103.5(a)(2), it would have been dismissed pursuant to 8 C.F.R. §
103.5(a)(4), if it were treated as a timely motion.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the
Immigration and Nationality Act, 8 U.S.C. § 1361. The petitioner has not sustained that burden.
Accordingly, the motion will be dismissed, the proceedings will not be reopened, and the previous
decisions of the director and the AAO will not be disturbed.

ORDER: The motion is dismissed.


