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DISCUSSION: The Director, Nebraska Service Center, denied the immigrant visa petition. The
Administrative Appeals Office (AAO) then affirmed the director's decision on December July 1,
2010. The petitioner filed a motion to reopen and reconsider the AAO's decision in accordance with
8 C.F.R. § 103.5. The motion will be dismissed pursuant to 8 C.F.R. §§ 103.5(a)(1)(iii)(C),
103.5(a)(2), 103.5(a)(3), and 103.5(a)(4).

The motion shall be dismissed for failing to meet an applicable requirement. The regulation at 8
C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and motions to
reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]ccompanied by a statement
about whether or not the validity of the unfavorable decision has been or is the subject of any
judicial proceeding." In this matter, the motion does not contain the statement required by 8 C.F.R.
§ 103.5(a)(1)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which does not
meet applicable requirements must be dismissed. Therefore, because the instant motion did not meet
the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must be dismissed for
this reason.

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the new
facts to be provided in the reopened proceeding and be supported by affidavits or other documentary
evidence." Based on the plain meaning of "new," a new fact is found to be evidence that was not
available and could not have been discovered or presented in the previous proceeding.

The petition was denied because the petitioner failed to submit sufficient evidence to demonstrate
that it had the ability to pay the proffered wage stated on the labor certification application from the
priority date onwards.

On motion, counsel asserts that the AAO failed to consider the totality of its circumstances
concerning the petitioner's ability to pay the proffered wage based on the petitioner's financial
stability and its shareholders' personal equity; counsel also asserts that the AAO failed to properly
consider the company's depreciable assets in determining ability to pay the proffered wage. The
evidence filed with the appeal includes affidavits from the owners, a letter from a professor
concerning the consideration of depreciation, and copies of the shareholders' Forms W-2. Counsel
has offered no "new" argument or evidence which the AAO had not considered during the appeal.

With respect to depreciation, the court in River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1"
Cir. 2009), noted:

The AAO recognized that a depreciation deduction is a systematic allocation of
the cost of a tangible long-term asset and does not represent a specific cash
expenditure during the year claimed. Furthermore, the AAO indicated that the
allocation of the depreciation of a long-term asset could be spread out over the

The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just
discovered, found, or learned <new evidence> . . . ." WEBSTER'S II NEW RIVERSIDE UNIVERSITY
DICTIONARY 792 (1984)(emphasis in original).
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years or concentrated into a few depending on the petitioner's choice of
accounting and depreciation methods. Nonetheless, the AAO explained that
depreciation represents an actual cost of doing business, which could represent
either the diminution in value of buildings and equipment or the accumulation of
funds necessary to replace perishable equipment and buildings. Accordingly, the
AAO stressed that even though amounts deducted for depreciation do not
represent current use of cash, neither does it represent amounts available to pay
wages.

We find that the AAO has a rational explanation for its policy of not adding
depreciation back to net income. Namely, that the amount spent on a long term
tangible asset is a "real" expense.

River Street Donuts at 118. "[USCIS] and judicial precedent support the use of tax returns and the
net income figures in determining petitioner's ability to pay. Plaintiffs' argument that these figures
should be revised by the court by adding back depreciation is without support." Chi-Feng Chang v.
Thornburgh, 719 F. Supp. 532, 537 (N.D. Texas 1989) (emphasis added).

Because a corporation is a separate and distinct legal entity from its owners and shareholders, the
assets of its shareholders or of other enterprises or corporations cannot be considered in determining
the petitioning corporation's ability to pay the proffered wage. See Matter ofAphrodite Investments,
Ltd., 17 I&N Dec. 530 (Comm'r 1980). The court in Sitar v. Ashcroft, 2003 WL 22203713 (D.Mass.
Sept. 18, 2003) stated, "nothing in the governing regulation, 8 C.F.R. § 204.5, permits [USCIS] to
consider the financial resources of individuals or entities who have no legal obligation to pay the
wage."

In the present case, counsel is suggesting that USCIS examine the financial flexibility that the
employee-owners have in setting their salaries based on the profitability of their corporation.
Counsel does not offer a compelling argument in regard to this issue. In examining a petitioner's
ability to pay the proffered wage, the fundamental focus of the USCIS' determination is whether the
employer is making a realistic job offer and has the overall financial ability to satisfy the proffered
wage. Matter of Great Wall, 16 I&N Dec. 142, 145 (Acting Reg'l Comm'r 1977). Accordingly, the
AAO reviewed the petitioner's federal tax returns and all other relevant evidence, and concluded that
the petitioner has not established that it had the ability to pay the salary offered for in 2001, 2003,
2004, 2005, and 2006. Even considering the shareholders' salaries paid by the petitioner the
shareholders were not paid in three of the years in which the petitioner failed to establish its ability
to pay the beneficiary's wage, namely 2004, 2005, and 2006.

Finally, the AAO correctly evaluated the totality of circumstances concerning the petitioner's ability
to pay the proffered wage. We do not consider depreciation or shareholders' personal assets as
persuasive evidence supporting a corporation's ability to pay the proffered wage.

The regulation at 8 C.F.R § 103.5(a)(3) states: "Requirements for motion to reconsider. A motion to
reconsider must state the reasons for reconsideration and be supported by any pertinent precedent
decisions to establish that the decision was based on an incorrect application of law or USCIS
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policy. A motion to reconsider a decision on an application or petition must, when filed, also
establish that the decision was incorrect based on the evidence of record at the time of the initial
decision."

Although the petitioner has submitted a motion entitled "Motion to Reopen and Reconsider," the
petitioner does not submit any argument that would meet the requirements of a motion to reconsider.
The petitioner does not state any new reasons for reconsideration nor cite any pertinent precedent
decisions in support of a motion to reconsider. The petitioner argues that the previous decisions were
based on an incorrect application of law; however counsel provides no precedent decisions supporting
his argument. Other than the title of the motion, the petitioner does not assert that a motion to
reconsider should be considered as an alternative to the motion to reopen. Assuming, arguendo that the
petitioner intended to file a motion to reconsider, the petitioner's motion will be dismissed.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.
See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be
dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions of the
director and the AAO will not be disturbed.

ORDER: The motion is dismissed.


