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DISCUSSION: The employment-based preference immigrant visa petition was initially denied by 
the Director, Nebraska Service Center. The petitioner appealed to the Administrative Appeals 
Office (AAO). The matter will be remanded to the Nebraska Service Center. 

The petitioner is a hospital. It seeks to employ the beneficiary permanently in the United States as a 
registered nurse pursuant to section 203(b)(3) of the Immigration and Nationality Act (the Act), 8 
U.S.C. ~ ll53(b)(3). The petition contains a blanket labor certification application pursuant to 
20 C.F.R. § 656.5, Schedule A, Group I. See also 20 C.F.R. § 656.15. Schedule A is the list of 
()ccupations set forth at 20 C.F.R. ~ 656.5 with respect to which the U.S. Department of Labor 
(DOL) has determined that there are not sufficient United States workers who are able, willing, 
qualified and available, and that the employment of aliens in such occupations will not adversely 
affect the wages and working conditions of Unite~ States workers similarly employed. 

Based on S C.F.R. §§ 204.5(a)(2) and (1)(3)(i) an applicant for a Schedule A position would file · 
Form 1-140. "accompanied by any required individual labor certilication, application for Schedule A 
designation, or evidence that the alien's occupation qualifies as a shortage occupation within the 
Department of Labor's Labor Market Information Pilot Program."' The priority date of any petition 
filed. for classitication under section 203(b) of the Act "shall be the date the completed, signed 
petition (including all initial evidence and the correct fee) is properly filed with [United States 
Citizenship and lmmigrationServices (USCIS)]." 8 C.F.R. § 204.5(d). 

Pursultnt to the regulations set forth in Title 20 of the Code of Federal Regulations, the filing must 
include evidence of prearranged employment for the alien beneficiary. The employment is evidenced 
by the employer's completion of the job ofter description on the application form and evidence that the 
employer has provided appropriate notice of filing the.Application for Alien Employment Certification 
to the bargaining representative or to the employer's employees as set torth in 20 C.F.R. § 656.10(d). 

One of the requirements to meet Schedule A eligibility is for the petitioner to give notice of the filing 
· of the Application for Permanent Employment Certification. The regulation at 20 C.F.R. 
* fi5o.IO(d) provides in pertinent part: 

(I) In applications filed under § 656.15 (Schedule A), § 656.l6 
(Sheepherders), § 656.17 (Basic Process); § 656.18 (College and 
University Teachers), imd § 656:21 (Supervised Recruitment), the 
employer must give notice of the filing of the Application for Permanent 

1 On March 28, 2005, pursuant to 20 C.F.R. § 656.17, the Application for Permanent Employment 
Certification, ETA-9089 replaced the Application for Alien Employment Certification, Form ETA 
750. The new ETA Form 9089 was introduced in connection with the re-engineered permanent 
foreign labor certification program (PERM), which was published in the Federal Register on 
December 27, 2004, with an effective date of March 28, 2005. See 69 Fed. Reg. 77326 (Dec. 27, 
2004 ). 
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Employment Certification and be able to document that notice was 
provided, if requested by the certifying officer as follows: 

(i) To the! bargilining representative(s) · (if any) of the employer's · 
employees in the occupational classification for which certification of the 
job opportunity is sought in the employer's ·loc~ttion(s) in the area of 
intended employment. Documentation may consist of a copy of the letter . 
and a copy of the Application for Permanent Employment CertifiCation 
form that was sent to the bargaining representative. 

(ii) If there is no such bargaining: representative, by posted notice to the 
employer's employees at the facility ·or location of the employment. The 
notice must be posted for at least 10 consecutive business days. The 
notice must be clearly visible and unobstructed while posted and must be 
posted in conspicuous places where the employer's U.S. workers can 
readily read the posted notice on their way to or from their place of 
employment. Appropriate locations for posting notices of the job 
opportunity include locations in the immediate vicinity of the wage and 
hour notices required by 29 CFR 516.4 or occupational safety and health 
notices required by 29 CFR 19C)3.2(a). In addition, the employer must 
publish the notice in any and all in-house media, whether electronic or · 

, . printed, in accordance with the ·normal procedures used for the recruitment 
of similar positions in the employer's organization. The documentation 

. . 

requirement may be satisfied by providing a copy of the posted notice and 
stating where it was posted, and by providing copies of all the in-house 
media, whether electronic or print, that were used to distribute notice of 

. the itpplication in accordance · with the procedures used for similar 
positions within the employer's or~anization. 

The required posting notice seeks to allow any persori with evidence related to the application to 
notify the appropriate DOL officer prior to petition filing. See the Immigration Act of 1990, Pub.L. 
No. 101-649, 122(b)(l), 1990 Stat. 358 (1990); see also Labor Certification Process for the 
Permanent Employment of Aliens in the United States and Implementation of the Im.migration Act 
of llJ90, 56 Fed. Reg. 32244 (July 15, 1991). 

In the past, the DOL and USCIS interpteted the requirement that the petitioner post th'e notice 
required by 20 C.F.R. § 656.10(d) for Hl consecutive business days to exclude Saturdays, Sunday~, 
and federal holidays. However, as noted by the petitioner on appeal, BALCA recently concluded in 
its decision in Maller of ll.Cortile Restaurant that the purpose of the notice requirement of 20 C.F.R . 
. * 65fi.lO(d)(I )(ii) can be fulfilled when a notice is posted for 10 consecutiv~ days "when employees 

are on the worksite and [are] able to see the Notice of Filing.,· /d. at 4. BALCA also stated that 
"I a Is long as an employer has employees working on the premises -on a Saturday, Sunday, or 
holiday, those days are business days for the purposes of complying with the Nptice of Filing 
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posting." /d. Although BALCA decisions are not binding on USCIS, the 'AAO has in the past found 
persuasive the DOL's definition of "business day" as used in 20 C.F.R. ~ 656.10(d)(1)(ii) for 
purposes of considering whether a posting notice complies with that regulation. 

Consequently, the DOL changed its Frequently Asked Questions (FAQs) on December 21, 2010 for 
purposes of a Notice of Filing to. state the following: 

·, , 

For purposes of posting the Notice of Filing for a permanent labor 
application, what does the Office of Foreign Labor Certification count as a 
"business day"'! 

OFLC has consistently interpreted "business day'' to mean Monday through 
Friday, except for Federal holidays. However, where an employer is open for 
business on a Saturday, Sunday, and/or holiday, the employer may include the 
Saturday, Sunday and/or holiday in its count of the 10 consecutive business day 
period required for the posting of the Notice of Filing· so long as the employer 
demonstrates that it was open for business on those days. Similarly, where an 
employer is not open for business any day, Monday through Friday, the employer 
should not include any such days in its count of the 10 consecutive business day 
period required for the posting of the Notice of Filing. 

~/: How does an employer demonstrate that it is open for business? 
f . t 

If an employer is requested on audit ot otherwise to demonstrate that it was open 
for. business on a Saturday, Sunday, and/or holiday at the · time of posting, the 
employer must provide documentation which establishes that on those days: 1) its 
employees were working on the premises and engaged in normal business 
activity; 2) the worksite was open and available to its clients and/or customers, if 
applicable, as well as to its employees; and 3) its employees had access tb the area 
where the Notice of Filing was posted . 

. See http://www.foreignlaborcert.doleta.gov/faqsanswers.cfm#notefilel (accessed June 20, 2o:t2). 

Accordingly, the USCIS also concludes that the purpose of the notice requirement of 20 C.F.R. ~ 
n5n.JO(d)( I )(ii) .can be fulfilled when an employer posts the notice for 10 consecutive days when 
employees are working at the worksite and are _able to see the notice, even if those· days are 
Saturdays, Sundays, or federal holidays. Conversely, if an employer is not open for business any 
day, including a weekday, these will not be counted as business days for purposes of complying with 
20 C.F.R. * f156.10(d)(l)(ii). Finally, USCIS will use the guidance provided in the DOL's FAQs as 
stated above to determine whether a petitioner has established that it was open for business on any 
particular day for purposes of 20 C.F.R. ~ 656.lO(d)(1)(ii). 

. . 
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The instant petitiOn, which includes both the Form 1-140 pet111on and an ETA Form 9089 
application, was filed with USCIS on March 8, 2007. Evidence was included to show that the 
posting notice was posted from January 15, 2007 to January .26, 2007. On Jan~ary 5, 2009, the 
director denied the petition on the basis that the posting notice was not posted for the required ten 
business days, as January 15, 2007 was recognized as a major-holiday. Additionally, as the notice of 
.filing an application for labor certification did not comply with the regulatory requirements, the director 
also determined that the petition was not accompanied by a proper application for labor certification. 
The directordenied the petition accordingly. ~he petitioner appealed and the matter is now before the 
AAO. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DO.!, 381 F.3d 143, 145 (3d 
Cir. 2004). The record shows that the appeal is properly filed, timely and makes a specific allegation 
of error in law or fact. The procedural history in this case is documented by the record and 
incorporated into the decision. Further elaboration of the procedural history will be made only as 
necessary. The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted upon appeal. 2 

On appeal, counsel refe~s to Matter of If Cortile Restaurant and includes a letter from 
v1anagcr of Recruitment and Retention, stating that "We posted from the beginning of the 

business day on January 15, 2007 until the end of the bu.siness day on January 26, 2007. Please take 
note that does not recognize Martin Luther King Day as a designated holiday. 
January 15, 2007 was a regular business day for our hospital, and none of our employees were 
exempt from work on that day.".1 

Upon review of the record, the AAO has determined that the petitioner's posting notice met the ten 
business day requirement. This portion of the director's decision is withdrawn. 

While the petitioner has overcome the director's basis for denial, the petition is not approvable. We 
will re1i1and the petition for the director's consideration of the following additional issues: whether 
the petitioner has established the ability to pay the proffered wage and whether the beneficiary meets 
the requirements of the position. 

As stated previously, the AAO conducts appellate review on a de novo basis.- See Soltane v. DO./, 
381 F.3d 143, 145 (3d Cir. 2004). Upon review by the AAO, the petitioner has not submitted 
suffi.cient evidence to establish its ability to pay the proffered wage as· of the priority date and 
continuing until the beneficiary ohtains lawful permanent residence. See 8 C.F.R. § 204.5(g)(2). 

2 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(l ). The record in 
the instant case provides no reason to preclude consideration of any of the documents newly 
submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988) . 
.1 On appeal, the petitioner, through counsel, indicates that - · · · is open on weekends.· 
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The regulation at 8 C.F.R .. § 204.5(g)(2) states: 

Ability of prospective employer to pay wage. Any petauon filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability· 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. In a case where the 
prospective United States employer employs 100 or more workers, the director may 
accept a statement from a financial officer of the organization which establishes the 
prospective employer's ability io pay the proffered wage. In appropriate cases, 
additional evidence, such as profit/loss statements, bank account records, or personnel 
records, may be submitted by the petitioner or requested by the Service. 

In determining the petitioner's ability to pay the proffered wage, USCIS first examines whether the 
petitioner has paid the beneficiary the full proffered wage each year from the priority date. If the 
petitioner has not paid the beneficiary the full proffered wage each year, USCIS will next examine. 
whether the petitioner had sufficient net income or net current assets to pay the difference between 
the wage paid, if any, and the proffered wage.4 If the petitioner's net income or net current assets is 
not sufticient to demonstrate the petitioner's ability to pay the proffered wage, USCIS may also 
consider the overall magnitude of the petitioner's business activities. See Matter of Sonegawa, 12 
I&N Dec. 612 (Reg'l Comm'r 1967). 

In the · instant case, the petitioner provided a Summary of Financial Resources and Financial 
. I 

Conimitment to Meeting Community Needs with information for 2005 and 2006. Counsel's reliance on ~ 

unaudited financial records is misplaced. The regulation at 8 C.F.R. § 204.5(g)(2) makes clear that 
where a petitioner relies on financial statements to demonstrate its ability to pay the proffered wage, 
those financial statements must be audited. As there is no accountant's report accompanying these 
statements, the AAO cannot condude that they are audited statements. Unaudited financial statements . 
arc the representations of management. The unsupported representations of management are not 
reliable evidence and are insufficient to demonstrate the ability to pay the proffered wage. Accordingly, 
the petitioner has failed to establish its continuing ability to pay the proffered wage to the beneficiary 
since the priority date. · 

The petitioner has also not established that the beneficiary is qu·atified for the offered position. The 

4 See River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1 s• Cir; 2009); Elatos Restaurant Corp. 
v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986); Tongatapu Woodcraft Hawaii, Ltd. v. Feldman,r 
736 F.2d 1305 (9th Cir. 1984)); Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
198lJ); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 
647 (N.D. Ill. 19~2), £{/rd, 703 F.2d 571 (7th Cir. 1983); and Taco £.special v. Napolitano, 696 F. 
Supp. 2d 873 (E .D. Mich. 2010). atT'd. No. 10-1517 (6th Cir. filed Nov. 10, 2011). 
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petitioner must establish that the beneficiary possessed all the education, training, and experience 
specified on the labor certification as of the priority date. 8 C.F.R. § 103.2(b)(l), (12). See Matter of 
Wing's Tea Ho.use: 16 l&N Dec. 158, 159 (Acting Reg'l Comm'r 1977); see also Matter of 
Katighak. 14 I&N Dec. 45,49 (Reg'l Comm'r 1.971). lnevaluating the beneficiary's qualifications, 
USCIS must look to the job offer portion of the .labor certification to determine the required 
qualifications for the position. USCIS may not ignore a term of the labor certification, nor may it 
impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 
406 (Comm'r 1986). See also, Madany v. Smith, 696 F.2d 1008 (D.C. Cir. '1983); K.R.K. Irvine, Inc. 
v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. 
Coomey, 661 F.2d 1 (Is' Cir. 1981). 

In the instant case, the l!ibor ce·rtification states that the offered position requires a " ... current NY 
state registration to practice nursing." ·No evidence of the beneticiary's currenr New York state 
nursing registration was provided. 

In view of the foregoing, the previous decision of the director will be · withdrawn. The petition is 
remanded to the director. The director may request any additional evidence considered pertinent. 
Similarly, the petitioner may provide additional evidence within a reasonable period of time to be 
determined by the director~ Upon receipt of all the evidence, the director will review the entire 
record and enter a new decision. 

ORDER: The director's decision is withdrawn. The petition is remanded to the director of the 
Nebraska Service Center for further action in accordance with the foregoing· and entry 
of a new decision. , 


