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DISCUSSION: The preference visa petition was denied byithe Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) ori appeal. The director's decision is now 
before the Administrative Appeals Office (AAO) on appeaL The appeal will be rejected pursuant to 
8 C.F.R. § 103.3(a)(2)(v)(A). 

The petitioner describes its business as an importer and exporter of computer electronic components. 
It seeks to employ the beneficiary permanently in the United States as an international accounts 
director. As required by statute, the petition is accompanied by a Form ETA 750, Application for 
Alien Employment Certification, approved by the United States Department of Labor (DOL). The 
director determined that the petitioner had not established that it had the continuing ability to pay the 
beneficiary the proffered wage beginning on the priority date of the visa petition. The director 
denied the petition accordingly. · 

The instant appeal was filed by the appellant, •. . . However, the appellant is not 
an "affected party" within the meaning of 8 C.F.R. § 103.3(a)(l)(iii)(B). 1 Because the appellant has 
not established that it is an affected party, it does not have standing to file the instant appeal pursuant 
to 8 C.F.R. § 103.3(a)(l)(iii)(B).2 Although the appellant may believe the beneficiary has "ported" 
to the appellant pursuant to the provisions of section 204U).l of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1154U), as added by section 106(c) <;:>f the American Competitiveness in the 
Twenty First Century Act of 2000 ·(AC21), the instant petition was fatally flawed at its inception, 
preventing the beneficiary and appellant's use of AC21. 

The· AAO will address whether AC21 permits the new employer to have legal standing in this 
proceeding. To make this determination, the AAO must therefore discuss whether a new employer 
takes the place of an Qriginal petitioner in AC21 situation~ where the beneficiary's 1-485 has been 
pending for 180 days or more . 

. 
1 The regulation 8 C.F.R. § 103.3(a)(l)(iii)(B) defines affected party in part as: "the person or entity 
with legal standing in a proceeding. It does not include the beneficiary of a visa petition." 
2 There is no evidence in the record to suggest, ~nd counsel does not allege, that the appellant is a 
successor-m-mterest to the petitioner in these proceedings. A valid successor 
relationship may be established if the job opportunity is the same as originally offered on the labor 
~ertification; if the purported successor establishes eligibility in all respects, including the provision 
of evidence from the predecessor entity, such as evidency of the predecessor

1

's ability to pay the 
proffered wage as of the priority date; and if the petition fully describes and documents the transfer 
and assumption of the ownership of the predecessor by the 'claimed successor. Evidence of transfer 
of ownership must show that the successor not only purchased the predecessor's assets but also that 
the successor acquired the essential rights and obligations of the predecessor necessary. to carry on 
the business. The successor must continue to operate the same type of business as the predecessor, 
and the manner in which the business is controlled must remain substantially the same as it was 
before the ownership transfer. The successor must also establish its continuing ability to pay the 
proffered wage from the date of business transfer until the beneficiary adjusts. status to lawful 
permanent resident. Matter of Dial Auto Repair Shop, Inc. 19 I&N Dec. 481 (Comm. 1981). 
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As noted above, the initial petition wasdenied based on the petitioner's withdrawal of the petition. 
As the initial petition was denied, the beneficiary seeks portability based on an unapproved I-140 
petition. No related statute or regulation would render the beneficiary portable under these facts. 

The pertinent section of AC21, Section 106(c)(l), amended section 204 of the Act, codified at 
section 204(j) of the Act, 8 U.S.C. § 1154(j) provides: 

Job Flexibility For Long Delayed Applicants For Adjustment Of Status To Permanent 
Residence. - A petition under subsection (a)(l)(D) [since redesignated section 
204(a)(1 )(F)) for an individual whose application for adjustment of status ptfrsuant to 
section 245 has been filed and remained unadjudicated for 180 days or more shall remain 
valid with respect to a new job if the individual changes jobs or employers if the new job 
is in the same or a similar occupational classification as the job for which the petition was 
filed. 

Section 212(a)(5)(A)(iv) of the Act, 8 U.S.C. § 1182(a)(5)(A)(iv), states further: 

Long Delayed Adjustment Applicants- A certification made under clause ,(i) with respect 
to an individual whose petition is covered by section 204(j) shall remain valid with 
respect to a new job accepted by the individual after the individual changes jobs or 
employers if the new job is in the same or a similar occupational classification as the job 
for which the certification was issued. 

Section 204(a)(l)(F) of the Act includes the immigrant classification for individuals holding 
baccalaureate degrees who are members of the professions and skilled workers under 
section 203(b )(3) of the Act, the classification sought in the petition. 

Section 204(a)(l)(F) of the Act provides that: "Any employer desiring and intending to employ 
within the United States an alien entitled to classification under section 1153(b )(1 )(B), 
1153(b)(l)(C), 1153(b)(2), or 1153(b)(3) of this title may file a petition with the Attorney General 
for such classification." 

Once an alien has an approved petition, section 245(a) of the Act, 8 U.S.C. § 1155 (2004), a1lows the 
beneficiary to adjust status to an alien lawfully admitted for permanent residence: 

The status of an alien who was inspected and admitted or paroled into the United States or 
the status of any other alien having an approved petition for classification under 
subparagraph (A)(iii), (A)(iv), (B)(ii), or (B)(iii) of section 204(a)(l) or may be adjusted by 
the [Secretary of Homeland Security], in his discretion and under such regulations as he may 
prescribe, to that of an alien lawfully admitted for permanent residence if (1) the alien makes 
an application for such adjustment, (2) the alien is eligible to receive an immigrant visa and 
is admissible to the United States for permanent residence, and (3) an immigrant visa is 
immediately available to him at the time his application is filed. 



(b)(6)

Page4 

An immigrant visa is immediately available to an alien seeking employment-based preference 
classification under section 203(b) of the Act (such as the beneficiary in this case) when the alien's 
visa petition has been approved and his or her priority date is current. 8 C.F.R. § 245.1 (g)(l ), (2). 
Hence, adjustment of status may only be granted "by virtue of a valid visa petition approved in [the 
alien's] behalf." 8 C.F.R. § 245.1(g)(2). 

After enactment of the portability provisions of AC21, on July 31, 2002, the United States 
Citizenship and Immigration Service (USCIS) published an interim rule allowing for the concurrent 
filing of Form 1-140 petitions and Form 1-485 applications, whereby an employer may file an 
employment-based immigrant visa petition and an application for adjustment of status for the alien 
beneficiary at the same time without the need to. wait for an approved 1-140 petition. See 8 C.F.R. 
§ 245.2(a)(2)(B)(2004); see also 67 Fed. Reg. 49561 (July 31, 2002). The beneficiary in the instant 
matter filed his Form 1-485 petition on July 2, 2007. The petitioner filed the Form 1-140 petition on 
July 2, 2007. 

USCIS implemented concurrent filing as a convenience for aliens and their U.S. employers. 
Because section 204(j) of the Act applies only in adjustment proceedings, USCIS never suggested 
that concurrent filing would make the portability provision relevant to the adjudication of the 
underlying visa petition. Rather, the statute and regulations prescribe that aliens seeking 
employment-based preference classification must have an immigrant visa petition approved on their 
behalf before they are even eligible for adjustment of status. Section 245(a) of the Act, 8 U.S.C. 
§ 1255(a); 8 C.F.R. § 245.1(g)(l), (2). 

Section 204(j) of the Act prescribes that ''A petition ... shall remain valid with respect to a new job 
if the individual changes jobs or employers." The term "valid" is not defined by the statute, nor does 
the congressional record provide any guidance as to its meaning. See S. Rep. 106-260, 2000 WL 
622763 (Apr. 11, 2000); see also H.R. Rep. 106-1048, 2001 WL 67919 (Jan. 2, 2001). However, the 
statutory language. and framework for granting immigrant status, along with recent decisions of three 
federal circuit courts of appeals, clearly show that the term "valid," as used in section 204(j) of the 
Act, refers to an approved visa petition. 

Statutory interpretation begins with the language of the statute itself. Hughey v. U.S., 495 U.S. 411, 
415 (1990). We are expected to give the words used in the statute their ordinary meaning. I.N.S. v. 
Cardoza-Fonseca, 480 U.S. 421, 431 (1987) (citing !.N.S. v. Phinpathya, 464 U.S. 183, 189 (1984)). 
We must also construe the language in questioq in harmony with the thrust of related provisions and 
with the statute as a whole. K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988). See also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561, 573 (1989); Matter 
ofW-F-, 21 I&N Dec. 503, 506 (BIA 1996). 

With regard to the overall design of the nation'·s immigration laws, section 204 of the Act provides 
the basic statutory framework for the granting of immigrant status. Section 204(a)(l )(F) of the Act, 
8 U.S.C. § 1154(a)(l)(F), provides that "[a]ny employer desiring and intending to employ within the 
United States an alien entitled to classification under section ... 203(b)(l)(B) ... of this title may 
file a petition with the Attorney General [now Secretary of Homeland Security] for such 
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classification." (Emphasis added.) 

Section 204(b) of the Act, 8 U.S.C. § 1154(b), governs U~CIS's authority to approve an immigrant 
visa petition before immigrant status is granted: 

After an investigation of the fads in each case ... the Attorney General [now Secretary ,, 
of Homeland Security] shall, if [she] determines that the facts stated in the petition are 
true and that the alien in behalf of whom the petition is maqe is ... eligible for preference 
under subsection (a) or (b) of section 203, approve the petition and forward one copy 
thereof to the Department .of State. · The Secretary of State shall then authorize the 
consular officer concerned to grant the preference status. 

Thus, the statute and regulations allow adjustment only where the alien has an approved petition for 
immigrant classification. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)( 1 ), (2). 3 

Pursuant to the statutory framework for the granting of immigrant status, any United States employer 
desiring and intending to employ an alien "entitled" to immigrant classification under the Act "may 
file" a petition for classification. S~ction 204(a)(l)(F) 'of the Act, 8 U.S.C. § 1154(a)(l)(F). 
However, section 204(b) of the Act mandates that U~CIS approve that petition only after 
investigating the facts in each case, determining that the facts stated in the petition are true and that 
the alien is eligible for the requested classification. Section 204(b) of the Act, 8 U.S.C. § 1154(b). 
Hence, Congress specifically granted USCIS the sole a¥thority to approve an immigrant visa 
petition; an alien may not adjust status or be granted immigrant status by the Department of State 
until users approves the petition. 

Section 204(j) of the Act cannot be interpreted as allowing the adjustment of status of an alien based 
on an unapproved visa petition when section 245(a) of the Act explicitly requires an approved 
petition (or eligibility for an immediately available immigrant visa) in order to grant adjustment of 
status. To construe section 204(j) of the Act in that manner would violate the "elementary canon of 
construction that a statute should be interpreted so as not to render one part inoperative." Dept. c~f 

Revenue of Or. v. ACF Indus., Inc., 510 U.S. 332, 340 (1994). 

Accordingly, it would subvert the statutory scheme of the U.S. immigration laws to find that a 
petition is valid when that petition was never approved or, even if it was approved, if it was filed on 
behalf of an alien that was never entitled to the requested immigrant classification. We will not 

I 

. construe section 204(j) of the Act in a manner that would allow ineligib_le aliens to gain immigrant 
status simply by filing visa petitions and adjustment applications, thereby increasing USCIS 
backlogs, in the hopes that the application might remain unadjudicated for 180 days. 

3 We note that the Act contains at least one provision that does apply to pending petitions; in that 
instance, Congress specifically used the word "pending." See Section lOl(a)(lS)(V) of the Act, 
8 U.S.C. § 1101(a)(l5)(V) (establishing a nonimmigrant visa for aliens with family-based petitions 
that have been pending three years or more). 
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In Herrera v. USCIS, 571 F.3d 881 (9th Cir. 2009), the Ninth Circuit Court of Appeals determined 
that the government's authority torevoke the approval of a Form ~-140 petition under section 205 of 
the Act survived portability under section 204U) of the Act. Citing a 2005 AAO decision, the Ninth 
Circuit reasoned that in order to remain valid under section 204(j) of the Act, the 1-140 petition must 
have been valid from the start. The Ninth Circuit stated that if the plaintiff's argument prevailed, an 
alien who exercised portability would be shielded from revocation, but an alien who remained with 
the petitioning employer would not share the same immunity. The Ninth Circuit noted that it was not 
the intent of Congress to grant extra benefits to those who changed jobs. Under the plaintiff's 
interpretation, an applicant would have a very large incentive to change jobs in order to guarantee 
that the approval of an I-140 petition could not be revoked. /d. 

Although section 204U) of the Act, 8 U.S.C. § 1154(j), provides that an employment-based 
immigrant visa petition shall remain valid with respect to a new job if the beneficiary's application 
for adjustment of status has been filed and remained unadjudicated for 180 days, the petition must 
have been "valid" to begin with if it is to "remain valid with respect to a new job." Matter of AI 
Wazzan, 25 I&N Dec. 359 (AAO 2010). To be considered valid in harmony with related provisions 
and with the statute as a whole, the petitiort must have been filed for an alien who is entitled to the 
requested classification and that petition must have been approved by a USCIS officer pursuant to 
his or her authority under the Act. An unadjudicated immigrant visa petition is not made "valid" 
merely through the act of filing the petition with USCIS or through the passage of 180 days. /d. 

The ;enactment of the portability provision at section 2040) of the Act did not repeal or modify 
sections 204(b) and 245(a) of the Act, which require USCIS to approve an immigrant visa petition 
prior to granting adjustment of status. Accordingly, as this petition was denied, it cannot be deemed 
valid by improper invocation of section 204(j) of the Act. 

Counsel has failed to show that the passage of AC21 granted any rights, much less benefits, to 
subsequent employers of aliens eligible for the job portability provisions of section 106(c). Based on 
a review of the statute and legislative history, the AAO must reject counsel's suggestion that the new 
employer, Altima Computer, Inc., has now become the petitioner, and an affected party, in these 
proceedings . 

. As set forth in the director's denial, an issue in this case is whether or not the petitioner has the 
ability to pay the proffered wage as of the priority date and continuing until the beneficiary obtains 
lawful permanent residence. · 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)(3)(A)(i), provides for the granting of preferenc·e classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 
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Ability of prospective employer to pay wage. Any petitiOn filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate. this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The appellant must demonstrate that the petition was valid from its date of filing,. and that the 
original petitioner had the continuing ability to pay the proffered wage beginning on the priority 
date, which is the date the Form ETA 750, Application for Alien Employment Certifidtion, was 
accepted for processing by any office within the employment system of the DOL. See, 8 C.F.R. 
§ 204.5( d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, a's certified 
by the DOL and submitted with the instant petition. Matter of Wing's Tea House, 16 I&N: Dec. 158 
(Acting Reg'l Comm'r1977). 

Here, the Form ETA 750 was accepted on May 17, 2004. '!;he proffered wage as stated on the Form 
ETA 750 is $98,000 per year. The Form ETA 750 states that the position requires a Bachelor's 
degree or equivalent based upon experience. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. ':2004 ). The AAO considers all pertinent evidence 'in the record, including new: evidence 

4 ' properly submitted upon appeal. 

The evidence in the record of proceeding shows that the petitioner is structured as an S corporation. 
On the petition, the petitioner claimed to have been established in 1994. According to the tax returns 
in the record, the petitioner's fiscal year is based on a calendar year. On the Form ETA 7508, 
signed by the beneficiary on March 10, 2004, the beneficiary claimed to have worked for the 
petitioner since July 1998. 

Because the filing of an ETA 750 labor certification application establishes a priority date for any 
immigrant petition later based on the ETA 750, the appellant must establish that the petitioner's job 
'offer to the beneficiary was realistic as of the priority date and that the offer remained realistic for each 
year thereafter, until the beneficiary obtains lawful permanent residence or accepted an equally realistic 
offer with a new employer. The appellant and petitioner's ability to pay the proffered wage is an 
essential element in evaluating whether a job offer is realistic. :See Matter of Great Wall, 16 I&N Dec. 
142 (Acting Reg'l Comm'r 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is 
realistic, United States Citizenship and Immigration Services (USCIS) requires the appellant and the 

4 The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(l). The 
record in the instant case provides no reason to preclude consideration of any of the ·documents 
newly submitted on appeal.· See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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petitiOner to demonstrate financial resources sufficient to pay the beneficiary's proffered wages, 
although the totality of the circumstances affecting the petitioning business will be considered if the 
evidence warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg'l Comm'r 
1967). 

In determining the appellant and petitioner's ability to pay the proffered wage during a given period,. 
USCIS will first examine whether the petitioner employep and paid the beneficiary dming that 
period. If the petitioner establishes by documentary evidence that it employed the beneficiary at a 
salary equal to or greater than the proffered wage, the evidence will be considered prima facie proof 
of the petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not 
established that it employed and paid the beneficiary the full proffered wage during any relevant 
timeframe including the period from the priority date in 2004 or subsequently.5 

. 

If the petitioner does not establish that it employed and paid' the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1 51 Cir. 2009); Taco £.special v. 
Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), aff'd, No. 10-1517 (6th Cir. filed :Nov. 10, 
2011). Reliance on federal income tax/eturns as a basis for determining a petitioner's ability to pay 
the proffered wage is well established by judicial precedent Elatos Restaurant Corp. v. Sava, 632 F. 
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Wooacraft Hawaii, Ltd. v. Feldman; 736 F.2d 
1305; (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S .. D.N.Y. 1985); Ubeda v. Palmfr, 539 F. 
Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gross 
receipts and wage expense is misplaced. Showing that the petitioner's gross receipts exceeded the 
proffered wage is insufficient. Similarly, showing that the petitioner paid wages in exc~ss of the 
proffered wage is insufficient. 

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income :figure, as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that USCIS ·should have considered inc01ne before 

' 5 The record contains Forms W-2 indicating that the appellant employed the beneficiary and paid the 
following amounts as show in the table below: 

Year Wages 
2005 $36,805.60 
2006 $34,732.96 
2007 '$33,440.44 

The.se amounts are far short of the proffered wage of $98,000 per year. 
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expenses were paid rather than net income. See Taco Especial v. Napolitano, 696 F. Supp. 2d at 881 
(gross profits overstate an employer's ability to pay because it ignores other necessary expenses). 

With respect to depreciation, the court in River Street Donuts noted: 

The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of. cash, neither does it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 

River Street Donuts at 118. "[USCIS] and judicial precedent support the use of tax retums and the 
net income figures in determining petitioner's ability to pay. Plaintiffs' argument that these figures 
should be revised by the court by adding back depreciation is without support." Chi-Feng Chang at 
537 (emphasis added). 

With the Form 1-140, the petitioner submitted its federal income tax retums for 2004 and 2005. The 
petitioner's tax retums demonstrate its net income for those years, as shown in the table below. 

• In 2004, the Form 1120S stated net income6 of $3,528 
• In 2005, the Form 1120s state net income of -$33,574. 

6 Where an S corporation's income is exclusively from a trade or business, USCIS considers net income 
to be the figure for ordinary income, shown on line 21 of page one of the petitioner's IRS Form 1120S. 
However, where an S corporation has income, credits, deductions or other adjustments from sources 
other than a trade or business, they are reported on Schedule K. If the Schedule K has relevant entries 
for additional income, credits, deductions or other adjustments, net income is found on line 17e (2004-
2005) of Schedule K. See Instructions for Form 1120S, at http://www.irs.gov/publirs-pdf/i1120s.pdf 
(accessed May 6, 2012) (indicating that Schedule K is a summary schedule of all shareholders' 
shares of the corporation's income, deductions, credits, etc.). Because the petitioner had additional 
income shown on its Schedule K for 2004, and losses in 2005, the petitioner's net income is found on 
Schedule K of its tax return tax retums. 
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Therefore, the petitioner did not have sufficient net income to pay the proffered wage. 

As an alternate means of determining the petitioner's ability to pay the proffered wage, USCIS may 
review the petitioner's net current assets. Net current assets are the difference between the 
petitioner's current assets and current liabilities.7 A corporation's year-end cun·ent assets are shown 
on Schedule L, lines 1 through 6. Its year-end current liabilities are shown on lines 16 through 18. 
If the total of a corporation's end-of-year net current assets and the wages paid to the beneficiary (if 
any) are equal to or greater than the proffered wage, the petitioner is expected to be able to pay the 
proffered wage using those net current assets. The petitioner's tax returns demonstrate its end-of
year net current assets for 2004 and 205, as shown in the table below. 

• In 2004, the Form 1120S stated net current assets of $84,148. 
• In 2005, the Form 1120S stated net current assets of -$12,086. 

Therefore, the petitioner did not have sufficient net current assets to pay the proffered wage. 

Therefore, from the date the Form ETA 750 was accepted for processing by the DOL, the petitioner 
had not established that it had the continuing ability to pay the beneficiary the proffered wage as of 
the priority date through an examination of wages paid to the beneficiary, or its net income or net 
current assets. 

~ 

On September 30, 2008, the director issued a request for evidence (RFE) asking for the petitioner's 
2006 and 2007 federal income tax returns and the beneficiary's W-2s. The response to the RFE 
came from the appellant, asserting that it intended to employ the beneficiary and requested to use the 
porting provision of the American Competitiveness in the Twenty-First Cent.ury Act of 2000 
(AC21). provided its federal income tax returns and W-2s for the beneficiary. The director 
denied the petition, because, the petitioner ·did not have the ability to pay the proffered wage at the 
time of the priority date onward. 

The appellant appealed this ·denial, and asserts that its ability to pay from the priority date is what 
should control the analysis. Counsel asserts on appeal that the petition is still valid due to the terms 
of the American Competitiveness in the Twenty-First Century Act of 2000 (AC21). The AAO does • 
not agree that the terms of AC21 make it' so that the instant immigrant petition can be approved 
despite the fact that the petitioner has not demonstrated its eligibility. As noted above, AC2l allows 
an application for adjustment of statui to be approved despite the fact that the initial job offer is no 

7 According to Barron's Dictionary of Accounting Terms 117 (3rd ed. 2000), "current assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). /d. at 118. . 
8 The AAO notes that after the enactment of AC21, US CIS altered its regulations to provide for the 
concurrent filing of immigrant visa petitions and applications for adjustment of status. This created 
a possible scenario wherein after an alien's adjustment application had been pending for 180 days, 
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longer valid. The language of AC21 states that the 1-140 "shall remain valid" with respect to a new 
job offer for purposes of the beneficiary's application for adjustment of status despite the fact that he 
or she no longer intends to. work for the petitioning entity provided (1) the application for adjustment 
of status based upon the initial visa petition must have been pending for more than 180 days and (2) 
the new job offer the new employer must be (or a "same or similar" job. A plain reading of the 
phrase "will remain valid" suggests that the petition must be valid prior to any consideration of 
whether or not the adjustment application was pending more than 180 days and/or the new position 
is same or similar. In other words, it is not possible for a petition to remain valid if it is not valid 
currently. The AAO would not consider a petition wherein the initial petitioner has not 
demonstrated its eligibility to be a valid petition for purposes of section 1 06( c) of AC21. This 
position is suppmted by the fact that when AC21 was enacted, USCIS regulations required that the 
underlying 1-140 was approved pdor to the beneficiary filing for adjustment of status. When AC2 1 
was enacted, the only time that an application for adjustment of status could have been pending for 
180 days was when it was filed based on an approved immigrant petition. Therefore, the only 
possible meaning for the term "remains valid" was that the underlying petition was approved and 
would not be invalidated by the fact that the job offer was no longer a valid offer. See Matter of AI 
Wazzan, 25 l&N Dec. 359 (AAO 2010). 

Thus, as the petition was not "approvable" on the priority date, it was not valid, and not eligible to 
take advantage of AC21. 

USC IS may consider the overall magnitude of the petitioner's business activities ·in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of Sonegawa, 12 l&N Dec. 612 
(Reg'! Comm'r 1967). The petitioning entity in Sonegawa had been in business for over 11 years 
and routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. Her 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
de~ign at design and fashion shows throughout the United States and at colleges and universities in 

the alien co.uld receive and accept' a job offer from a new employer, potentially rendering him or her 
eligible for AC21 portability, prior to the adjudication of his or her underlying visa petition. A 

_USCIS memorandum signed by William Yates, May 12, 2005, provides that if the initial petition is 
determined "approvable", then the adjustment application may be adjudicated under the terms of 
AC21. See Interim Guidance for Processing Form I-140 Employment-Based Immigrant Petitions 
and Form I-485 and H-1B Petitions Affected by the American Competitiveness in the Twenty-First 
Cenuiry Act of 2000 (AC21) (Public La.w 106-313) at 3. This memorandum was superseded by 
Matter ofAl Wazzan, 25 I&N Dec. 359 (AAO 2010), which determined that the petition must have 
been valid to begin with if it is to remain valid with respect to a new job. 
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California. The Regional Commissioner's determination in Sonegawa was based in part on the 
petitioner's sound business reputation and outstanding repu(ation as a couturiere. As in Sonegawa, 
USCIS may, at its discretion, consider evidepce relevant to tpe petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. VSCIS may consider such factors as the 
number of years the petitioner has been doing business, ¢.e established historical growth of the 
petitioner's business, the overall number of employees, the occurrence of any uncharacteristic 
business expenditures or losses, the petitioner's reputa~ion ,within its industry, whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
USCIS deems relev~nt to the petitioner's ability to .pay the proffered wage. 

In the instant case, there is little evidence to evaluate the petitioner. The only concrete evidence in 
the record is the petitioner's federal income tax returns) which show a ·negative trend in the 

'· petitioner's business. This trend shows that the petitioner ~lacked the continued ability to pay the 
proffered wage. Thus, assessing the totality of the circuinstances in this individual case, it is 
concluded that the petitioner has not established that it had the continuing ability to pay the proffered 
wage. 

The evidence submitted does not establish that the petition~r had the continuing ability to pay the 
proffered wage beginning on the priority date. 

As the'appeal was not properly filed, and it is unclear whe_the~ or not the petitioner consented to having 
an appeal filed on its behalf, it will be rejected. 8 C.F.R. § 103.3(a)(2)(v)(A)(l). 

) ' 

ORDER: The appeal is rejected. 


