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Enclosed please find the decision of the Administrative Appeals Office in your case, All of the 
documents related to this matter have been returned to the office that originally decided your case, Please 
be advised that any further inquiry that you might have concerning your case must be made to that office, 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 
in accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of$630, The 
specific requirements for filing such a motion can be found at 8 C,F,R, § 103,5, Do not file any motion 
directly with the AAO. Please be aware that 8 C.F,R, § 103.5(a)(l)(i) requires any motion to be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 
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P"{f'v, 
Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
Nebraska Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be summarily dismissed. 

The petitioner seeks to classifY the beneficiary pursuant to section 203(b)(3) of the Immigration and 
Nationality Act (the Act), 8 U.S.c. § I 153(b)(3) as a skilled worker. The petitioner is a case 
manufacturer, and seeks to employ the beneficiary as mechanic-machinery maintenance. Upon 
filing the Form 1-140, the petitioner did not submit evidence to substantiate the beneficiary's 
claimed experience. The director issued a request for evidence (RFE), on October 3, 2008, which 
stated that the petitioner must: 

submit evidence that the alien obtained the required two years of experience in the 
job offered before April 13, 2001. Evidence of experience must be in the form of 
letter(s) from current or former employer(s) giving the name, address, and title of the 
employer and a description of the experience of the alien, including specific dates of 
the employment and specific duties. 

The petitioner did not provide the requested evidence. Consequently, the director determined that 
the petitioner failed to demonstrate the beneficiary had the minimum required experience beginning 
on the priority date. 

On appeal, the petitioner provides a letter signed 
work experience and a certified translation. 

to substantiate the beneficiary'S 

The purpose of the RFE is to elicit further information that clarifies whether eligibility for the 
benefit sought has been established, as of the time the petition is filed. See 8 C.F.R. §§ 
103.2(b)(8) and (12). The failure to submit requested evidence that precludes a material line of 
inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(l4). As in the present 
matter, where a petitioner has been put on notice of a deficiency in the evidence and has been 
given an opportunity to respond to that deficiency, the AAO will not accept evidence offered for 
the first time on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); Matter of 
Obaigbena, 19 I&N Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence 
to be considered, it should have submitted the documents in response to the director's request for 
evidence. ld. Under the circumstances, the AAO need not, and does not, consider the 
sufficiency of the evidence submitted on appeal.] Consequently, the appeal will be dismissed. 

Even if the appeal were not summarily dismissed, it would be substantively dismissed. Beyond the 
decision of the director,2 the petitioner has also failed to establish its ability to pay the proffered 

1 Even if the letter were considered, it fails to meet the requirements of 8 C.F .R. § 204.5(g)(l) as 
it does not identify the title of the writer or explain how this individual gained knowledge of the 
beneficiary's experience or training. 
2 An application or petition that fails to comply with the technical requirements of the law may 
be denied by the AAO even if the Service Center does not identify all of the grounds for denial 
in the initial decision. See Spencer Enterprises. Inc. v. United States, 229 F. Supp. 2d 1025, 
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wage of $36,691.20, as of the priority date and continuing until the beneficiary obtains lawful 
permanent residence. See 8 C.F.R. § 204.5(g)(2). 

In determining the petitioner's ability to pay the proffered wage, United States Citizenship and 
Immigration Service (USC IS) first examines whether the petitioner has paid the beneficiary the full 
proffered wage each year from the priority date. If the petitioner has not paid the beneficiary the 
full proffered wage each year, USCIS will next examine whether the petitioner had sufficient net 
income or net current assets to pay the difference between the wage paid, if any, and the 
proffered wage3 If the petitioner's net income or net current assets is not sufficient to 
demonstrate the petitioner's ability to pay the proffered wage, USCIS may also consider the 
overall magnitude of the petitioner's business activities. See Matter of Sonegawa, 12 I&N Dec. 
612 (Reg'l Comm'r 1967). 

In the instant case, the petitioner did not employ the beneficiary, and its net income of -$25,614 and 
net current assets of $33,626 were not equal or greater to the proffered wage for 2001, the year 
containing the priority date. Further, the petitioner failed to establish that factors similar to 
Sonegawa existed in the instant case, which would permit a conclusion that the petitioner had the 
ability to pay the proffered wage despite its shortfalls in wages paid to the beneficiary, net income 
and net current assets. 

Accordingly, after considering the totality of the circumstances, the petitioner has also failed to 
establish its continuing ability to pay the proffered wage to the beneficiary since the priority date. 

ORDER: The appeal is dismissed. 

1043 (E.D. Cal. 2001), ajj'd, 345 F.3d 683 (9th Cif. 2003); see also Soltane v. DOJ, 381 F.3d 
143, 145 (3d Cif. 2004) (noting that the AAO conducts appellate review on a de novo basis). 
] See River Street Donuts, LLC v. Napolitano, 558 F.3d III (I st Cif. 2009); Elatos Restaurant 
Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986); Tongatapu Woodcraft Hawaii, Ltd. v. 
Feldman, 736 F.2d \305 (9th Cif. 1984)); Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 
(N.D. Texas 1989); K.CP. Food Co. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. 
Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cif. 1983); and Taco 
Especial v. Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), aff'd, No. 10-1517 (6th Cir. 
filed Nov. 10, 2011). 


