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Office: CALIFORNIA SERVICE CENTER FILE: 

PETITION: Immigrant petition for Alien Worker as a Skilled Worker or Professional pursuant to Section 
203(h)(3) of the Immigration and Nationality Act, 8 U.S.c. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 

any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(I)(i) requires any motion to he filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Perry Rhew 

Chief, Administrative Appeals Office 

www.uscis.gov 



• 

DISCUSSION: The Director, California Service Center, denied the immigrant visa petition. The 
petitioner appealed this denial to the Administrative Appeals Office (AAO), and the AAO dismissed 
the appeal. The petitioner filed a Motion to Reopen/Reconsider the AAO's decision and on January 
23, 2003, the AAO granted the motion to reopen and affirmed its previous decision. The petitioner 
filed a Motion to Reopen/Reconsider the AAO's decision of January 23, 2003 and on May 15,2009 
the AAO dismissed the motion. The matter is again before the AAO on motion.' The motion will 
be dismissed. 

United States Citizenship and Immigration Services (USClS) regulations require that motions to 
reconsider be ftIed within 30 days of the underlying decision. 8 C.F.R. § I 03.5(a)( I lei). Similarly, 
USCIS regulations require that motions to reopen be filed within 30 days of the underlying decision, 
except that failure to timely file a motion to reopen may be excused in the discretion of USClS 
where it is demonstrated that the delay was reasonable and was beyond the affected party's control. 
!d. In this matter, the motion was filed on June 22, 2009, 38 days after the AAO's May 15, 2009 
decision.' The record indicates that the AAO's decision was mailed to the petitioner and to counsel 
at the business address of record for each. As the record does not establish that the failure to file the 
motion within 30 days of the decision was reasonable and beyond the affected party's control, the 
motion is untimely and must be dismissed for that reason. 

The regulation at 8 c.F.R. § 103.5(a)(4) states that a motion which does not meet applicable 
requirements must be dismissed. Therefore, because the instant motion did not meet the applicable 
filing requirements listed in 8 C.F.R. § 103.5(a)(I)(iii)(C), it must also be dismissed for this reason. 

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same 
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. 
See INS v. Doherty, 502 U.S. 314, 323 (l992)(citing INS v. Abudu, 485 U.S. 94 (1988». A party 
seeking to reopen a proceeding bears a "heavy burden." INS v. Ahudu, 485 U.S. at 110. With the 
current motion, the movant has not met that burden. The motion will be dismissed. 

The AAO notes that the petitioner initially filed the Form 1-140 with an approved labor certification 
requiring a Bachelor of Science Degree in Radiologic Technology. To determine whether a beneficiary 
is eligible for an employment based immigrant visa, United States Citizenship and Immigration 
Services (USCIS) must examine whether the alien's credentials meet the requirements set forth in the 
labor certification. In evaluating the beneficiary's qualifications, USClS mw;t look to the job offer 
portion of the labor certification to determine the required qualifications for the position. USCIS 
may not ignore a term of the labor certification, nor may it impose additional requirements. See 
Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm'r 1986). See also, 

, The petitioner marked on the Form 1-290B that it was filing an appeal. There is no appeal from a 
decision of the AAO. The AAO will consider the filing as a motion to reopen and reconsider 
~ursuant to the regulation at 8 C.F.R. § 103.5. 
- The petitioner dated the motion June 10,2009. Nevertheless, it was not stamped received by the 
AAO until June 17, 2009. As provided by 8 C.F.R. § 103.2(a)(7), a benefit request will be 
considered received by USCIS as of the actual date of receipt. The receipt date is recorded by 
USCIS upon receipt. 
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Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K Irvine. Inc. v. Landon. 699 F.2d 1006 (9th 
Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey. 661 F.2d I (1st Cir. 
1981). The petitioner's attempts to amend the educational requirements on the labor certification 
application without certification by the United States Department of Labor cannot be recognized by 
USCIS. The DOL must certify that there are no qualified U.S. workers for the position, considering 
the lesser educational requirements that the petitioner now seeks. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be 
dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions of the 
director and the AA 0 will not be disturbed. 

ORDER: The motion is dismissed. 


