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INSTRLCTIONS 

Enclosed please find the decision or the Administrative Appeals Office In the petitioner case. All of the 
documents related to this matter have been retunled to the office that originally decided the petition,:r casco 
Pk;hl' bl' ;1(l\"I'-.,Cc! t1::11 ~lIly further inquiry that the petitioner might have concerning tl1l' petltionn C~lc.;l' lllll.'-.,t 

Ill' lll,ld\.' to th,lt olricc 

II' the pclilloncr believe the ;\1\0 Inappropriately applied the law in reaching Its decision, or the petillollcr 
ha\'C additional lllrormation that the petitioner wish to have considered, the petitioner may file a motion to 
reconsIder or a motion to reopen in accordance with the instructions on Form I-290B, Notice of Appe~ll or 
['vlotioll. with a fee of $630. The specific requirements for filing sLlch a motion can be found at S (".F.R. 
> 111.1.'. 1)0 llot tile allY motioll directly with the AAO. Please be aware that S C'.F.R. ~ 1035(a)( I )(1) 

IU1UI)\>, ~lJly llloti(lll to be filed \\'ithlll ]0 days orthe decision that the motion seeks to reconsider or n:()jJl'l1_ 
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DISCUSSIOI'i: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed as 
moot. 

The petitioner describes itself as a wholesale tropical plant nursery. It filed a petition seeking to 
employ thc beneficiary permanently in the United Statcs as a horticulture worker I. The petitioner 
relJuests classification of the beneficiary as a professional or skilled wot'ker pursuant III section 
203(b)(3 )(i\) of the Immigration and Nationality Act (the Act), 8 U.S.C § I 153(b )(3)(A).' 

The pctition was accompanied by a Form ETA 750, Application for Alien Employment Certification 
("labor certitication"), approved by the U.S. Department of Labor (DOL). The priority date or the , 
petition is April 30, 2001.-

Thc director's decision denying the petition concluded that the petitioner failed to establish that it 
had the continuing ability to pay the proffered wage beginning on the priority date and continuing 
until the bencticiary becomes a legal permanent resident. 

The record shows that the appeal is properly filed and makes a specific allegation of error in law or 
relct. The procedural history in this case is documented by the record and incorporated into the 
decision. I'urthcr elaboration oCthe procedural history will be made only as necessary. 

The AAO conducts appellate review on a de 1l0VO basis. See So/Ialle v. DOJ, 381 F.3d 1-13, 1-15 (3d 
Cir. 20(4). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeaL' 

On .I\ut'ust 7. 2U12, the AAO issued a Notice of Intent to Dismiss and Derogatory Inlllrmation 
(""OlD"). mlllrming the petitioner that according to the Washington Secretary of State. 
Corporations Division, the petitioner's status became inactive on March 12, 2012. The AAO also 
inieJrlllCci the petitioner that if it was no longer in business, then ]]0 hona/ide job offer exists, and the 
petition and appeal arc therefore moot. 

I Section 21l3(b)(3)(A)(i) or the Act, 8 U.S.C § IIS3(b)(3)(A)(i), grants preference classification to 
qualilied immigrants who are capable of performing skilled labor (requiring at least two ycars 
trelming or cxperienee), not or a temporary nature, for which qualified workers are not available in 
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C § 11S3(b)(3)(A)(ii), also grants 
prefcrcncc classification to qualified immigrants who hold baccalaureate degrees and arc members 
o I' the pro ressions. 
, TIll' priority date is the date the DOL accepted the labor certification for processing. See 8 C.F.R. 
~ ::'(I,!,(ci) 

, The submission of additional evidence on appeal is allowed by the instructions to the Forlll 1-
::>'lOB. \\hich arc incorporated into the regulations by the regulation at 8 CF.R. ~ 103.2(a)(I). The 
record in the instant case provides no reason to preclude consideration of any of the docull1ents 
newly submitted on appeaL Sec Mat/er o(Soriallo, 19 I&N Dec. 764 (BIA 1988). 



In response to the NOlD, counsel stated that while the AAO is correct that 
longer afkr a hOIlIt/ide job ofkr to the beneficiary, another company GIn gl\C 
the bcnclleiary a hOlla fide job offer, by porting the beneficiary to In shor!. 
counsel claims that the petition is still "approvable" due to the tcrms 0 the American 
Competitiveness in the Twenty-First Century Act 0[2000 (AC21). The AAO does not agree that the 
terms of AC'21 make it so that the instant immIgrant petition can be approved despite the fact that the 
petitioner has not demonstrated its eligibility. AC21 allows an applicatioll for adjustmellt O(stlltUs" 
to be approved despite the t~lct that the initial job offer is no longer valid. The language 01' AC'21 
st'ltcs that the 1-1.+0 "shall remain valid" with respect to a new job offer for purposes 01' the 
hcncllci'lry's application for adjustment of status despite the fact that he or she no longer Intends to 
\\orl< Illr the petitioning entity provided (1) the application for adjustment of status based upon the 
initial visa petition must have been pending for more than 180 days and (2) the new job alTer thc 
new employer must be for a "same or similar" job. A plain reading of the phrase "will remain valid" 
suggests that the petition must be valid prior to any consideration of whether or not the adjustmcnt 
application was pending more than 180 days and/or the new position is same or similar. In other 
w()Ids. It IS not possible I,)r a petition to remain valid ifit is not valid currently. The AAO would not 
consider a Jletition wherein the initial petitioner has not demonstrated its eligibility to bc a valid 
petition lor Jlurposes of section 106(e) of AC21. This position is supported by thc fact that when 
AC21 was enacted, USCIS regulations required that the underlying 1-140 was approved prior to the 
beneficiary filing lor adjustment of status. When AC21 was enacted, the only time that an 
application lor adjustment of status could have been pending for 180 days was when it was flied 
b'lsed un at' apprO\ed immigrant petition. Therefore, the only possible meaning ror the term 
"rcnl'liIIS I ,did" lias that the underlying petition was approved and would not be invalidated by the 
1~lct that the job uffer was no longer a valid offer. See Matter of AI WCCZ!lII, 25 I&l\ Dec. 35') (AAO 
2010). 

Since there is no evidence in the record that Botanical Designs is a successor-in-intcrest to the now
defunct Jletitioner,' the instant pctition cannot be approved." The petition is moot because the 

~~-----~~~ .. ----

., The A.'\O notes that alter the enactment of AC21, USCIS altered its regulations to provide for the 
concurrent ICling of immigrant visa petitions and applications for adjustment of status. This created 
a possible scenario wherein after an alien's adjustment application had been pending for 180 days, 
the alien could receive and accept a job offer from a new employer, potentially rendering him or her 
eligible for AC21 portability, r to ication of his or her underlying visa petition. ,c\ 
LISCIS lllelrorandLlm signed May 12,2005, provides that if the initial Jletition is 
,ic-tel'mined \Ipprovablc", then the adjustment application may be adjudicated under the tcrlllS 01' 

AC21. Sec lillerilll Guidance .for Processing Form 1-140 Employment-Hased 1l1lnllgmll/ Pc/iI/OilS 
({lid rOm! /-485 Illld 1/-/ B Petitions AfJected by the American Competitiveness ill the TIICIII1-Fir.l/ 
('clItl!!T Act 0/20()() (A (21) (Public Law j 06-3/3) at 3, This memorandum was superseded by 
iVlalter 0//1/ WOZZIlI!, 25 I&N Dec. 359 (AAO 2010), which determined that the petition l1lust have 
been valid to begin with if it is to remain valid with respect to a new job. 
, A Llbor cCI·tiliccltion is only valid for the particular job opportunity stated on the application rorm. 
211 CF.R. (()5(j.30(c). If the petitioner is a different entity than the labor certification employer, 



Page 4 

pcrmanent employment sct forth on the labor certification is no longer being offered to the beneliciary 
by thc petitioner or a successor-in-interest. 

In "isa pctition procecdings, the burden of proving eligibility for the bencfit sought remains cntirely 
with the petitioner Section 291 of the Act, 8 U,S,C § 136L Here, that hurd en has not beenl1leL 

OR[)ER The appeal is dismissed, 

then it must establish that it is a successor-in-interest to that entity, .','cc Moller of!);"! "llIlu He/!!!il' 

Sho!), !IlC" I () I&N Dcc, 481 (Coml1l'r 1986), A petitioner may establish a \'alld successor relatiunship 
lor immigration puq)oses if it satisfies three conditions, First, the successor must fully dcscribe and 
docllmcnt the transaction transferring ownership of all, or a relevant pal1 of, the prcdecessoL Second, 
the successor must demonstrate that the job opportunity is the same as originally offcred on the labor 
ccrti (ieatiolL Third, the successor mList prove by a preponderance of the evidence that it is eligiblc for 
the il1lmigrant visa in all respects, There is no evidence in the record establishing any of these three 
conditiolls. 
, Even If the instant appeal were considered on the merits, it would be dismissed, The (\'iLiencc III 
the record Llils to establish the petitioner's ability to pay the proffered wage as of the priority eLite 
and continuing until the beneficiary obtains lawful permanent residence, through an examination of 
wages paid to the beneficiary, its net income, or net current assets, See 8 CFR, ~ 204.5(g)(2), It is 
noted the SOCial security number listed on the W-2 F011ll1s issued to the beneficiary, and what is listed 
lin the benelleialfs personal tax returns are different, and the record contains no explanation liJr this 
disCI'L'J1CIIICV, It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidcnce, Any attempt to explain or reconcile such inconsistencies will not 
sul'licc unless the petitioner submits competent objective evidence pointing to where the truth lies, 
i\I{//{~1 0/ I/o, 19 I&N Dec, 582, 591-92 (BlA 1988), Therefore, the wages paid to the benellciar) 
from 200 I through 2005 would not be considered for the ability to pay analysis, 


