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DISCUSSION: On October 11, 2011 the Administrative Appeals Office (AAO) dismissed the 
appeal, entered a separate administrative finding of fraud and material misrepresentation against 
the beneficiary, and invalidated the alien employment certification, Form ETA 750. The 
petitioner has now filed a motion to reconsider the AAO's decision. The motion will be granted, 
and the appeal will be reconsidered. Upon reconsideration, the appeal will be dismissed. 

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United 
States as a cook pursuant to section 203(b )(3)(A)(i) of the Immigration and Nationality Act (the 
Act), 8 U.S.c. § 1153(b)(3)(A)(i).1 As required by statute, the petition is accompanied by a 
Form ETA 750, Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The petition was initially approved in 2003 by the Director, 
Vermont Service Center; however, the approval was revoked in 2009 by the Director, Texas 
Service Center. 

The Texas Service Center director determined that the petitioner failed to follow the U.S. 
Department of Labor (DOL) recruitment procedures and that the beneficiary did not have the 
requisite work experience in the job offered before the priority date. 

In appealing the director's decision, counsel for the petitioner asserted that the petitioner had 
submitted sufficient documentation to demonstrate that the recruitment procedures were 
followed in accordance with the DOL regulations at the time. With regards to the beneficiary's 
qualifications, counsel indicated that neither the petitioner nor the beneficiary could offer 
independent objective evidence, because the business where the beneficiary claimed to have 
worked in Brazil had closed and its owner had died. To demonstrate that the assertions were 
credible, counsel submitted a news article regarding the closing of the business and the death 
certificate In addition, to show that the beneficiary worked as a 
cook at Brazil, and that she had the requisite work experience 

nr;,nr;;'v date, counsel offered five affidavits from former customers of 
an,cslmg that the beneficiary worked as a cook from April 

In adjudicating the appeal, the AAO found that the director's decision that the petitioner did not 
follow the DOL's recruitment procedures was not supported by evidence of record, and was 
withdrawn, accordingly. The AAO, however, affirmed the director's conclusion that the 
beneficiary did not have the requisite work experience in the job offered as of the priority date 
and further entered a separate finding of fraud and willful misrepresentation against the 
beneficiary. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.s.c. 
§ 1153(b )(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 
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The finding of fraud/willful misrepresentation against the beneficiary was based on the 
inconsistency between the Form ETA 
2001, from the former owner of 

from April 1998 to June 1999. 
statement from Mr. indicated that the beneficiary worked 
_from April 1988 to June 1990. 

In response to the AAO's Request for Evidence (RFE), the petitioner submitted an atlidavit 
dated November 1, 2010 from the beneficiary explaining that the Form ETA 750B contained 
wrong information with respect to the ti~mployment in Brazil. The beneficiary 
stated that her attorney at the time, Mr. ~ad her sign a blank Form ETA 750B, 
and that Mr. _ later made a clerical error in filling out the form. The petitioner did not 
offer independent objective evidence to resolve the inconsistency in the record. It is incumbent 
upon the petitioner to resolve such inconsistencies in the record by independent objective 
evidence, and attempts to explain or reconcile such inconsistencies, absent competent objective 
evidence pointing to where the truth, in fact, lies, will not suffice. Matter of Ho, 19 I&N Dec. 
582,591-592 (BIA 1988). 

On motion to reconsider, counsel contends that the signing of blank forms at Mr. _ 
request is not "knowing and intentional misrepresentation." Citing Matter of Healy and 
Goodchild, 17 I&N Dec. 22, 28 (BIA 1979), counsel states that the beneficiary did not 
intentionally misrepresent any facts about her past employment because the discrepancies and 
inconsistencies were essentially the result of Mr. _ carelessness in filling out the Form 
ETA 750B for the beneficiary. 

A motion to reconsider must state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application 
of law or USCIS policy. A motion to reconsider a decision on an application or petition must, 
when filed, also establish that the decision was incorrect based on the evidence of record at the 
time of the initial decision. 8 C.F.R. § 103.5(a)(3). A motion that does not meet applicable 
requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). 

Here, the motion provides reasons for reconsideration and is supported by a pertinent precedent 
decision. Therefore, the motion to reconsider is granted, and the appeal is reconsidered. 

Upon reconsideration, the AAO concludes that the finding of fraud and willful misrepresentation 
is not due to the beneficiary'S signing a blank Form ETA 750B, but rather it is based on 

2 The AAO notes that Mr. _ was under U.S. Citizenship and Immigration Services 
(US CIS) investigat~e time the RFE was sent by the AAO in October 2010. USCIS 
suspected that Mr. _ submitted fraudulent Form ETA 750 labor certification applications 
and Form 1-140 immigrant worker petitions. Mr._has since been suspended from practice 
before the United States Department of Homeland Security for three years from March 1,2012. 
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fraudulent employment experience letters. As noted in the AAO's earlier decision, the petitioner 
failed to submit copies of the beneficiary's Brazilian work book and social security book, which 
are her personal records and not dependent upon the change of ownership or closing of her 
Brazilian employer's business or upon the death of its owner. 

Moreover, the record does not contain any pay stub, payroll record, financial statement, or other 
objective document to corroborate the assertions that the beneficiary was employed in Brazil as a 
cook for the two years required on the labor certification application. Such evidence and/or 
explanation are material because, if they were provided, they would demonstrate whether the 
beneficiary had the requisite qualifications as The affidavits 
from former patrons and co-workers at do not explain the 
unresolved inconsistencies between the on the Form ETA 
750B and other evidence of record, and her failure to list her occupation as a cook on Form G-
325A. 

The petitioner does not explain why the beneficiary was unable to obtain records from the 
previous owner's daughter, who was the director of the restaurant as of the date of the news 
article in April 2008. The evidence of the restaurant's closing and/or change of ownership is 
internally inconsistent or at a minimum, confusing. As noted earlier by the AAO, the CNPJ 
record submitted on appeal reflected that the business' status was active as of March 10, 2009, 
which is inconsistent with counsel's brief that the business had closed upon the death of its 
owner (July 2007) and with the news article about the restaurant losing its lease (April 2008). 

Without objective evidence resolving the inconsistencies between the Form ETA 750 and other 
evidence of record, the beneficiary has not overcome the concerns of USCIS, the director and the 
AAO, that her claimed employment in Brazil was fabricated. It is incumbent on the petitioner to 
resolve such inconsistencies in the record by independent objective evidence, and attempts to 
explain or reconcile such inconsistencies, absent competent objective evidence pointing to where 
the truth, in fact, lies, will not suffice. Matter of Ho, 19 I&N Dec. at 591-592. Doubt cast on 
any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. [d. The 
beneficiary's failure to complete or apprise herself of the contents of the Form ETA 750B and 
the Form G-325A is not a defense to misrepresentation. The AAO finds that the beneficiary has 
deliberately concealed and misrepresented facts about her prior work experience in Brazil. 

Therefore, the petitioner has failed to establish that the beneficiary possessed the minimum 
requirements on the labor certification application at the time it was filed. Further, the AAO 
concludes that even if the beneficiary had the requisite work experience in the job offered before 
the priority date, the appeal cannot be sustained, because the petitioner has not demonstrated that 
it has the ability to pay the proffered wage from the priority date in 2001 and continuing until the 
beneficiary receives lawful permanent residence. 
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Thus, although the motion is granted and the appeal is reconsidered, the appeal will be dismissed 
for the reasons stated above. The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 V.S.c. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


