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DISCUSSION: On January 29, 2001, United States Citizenship and Immigration Services 
(USCIS), Vermont Service Center (VSC), received an Immigrant Petition for Alien Worker, Form 1-
140, from the petitioner. The employment-based immigrant visa petition was initially approved by 
the VSC director on December 5, 2001. The director of the Texas Service Center (the director), 
however, revoked the approval of the immigrant petition on May 29, 2009. The matter is now before 
the Administrative Appeals Office (AAO) on appeal. l The appeal will be rejected pursuant to 
8 C.F.R. § 103.3(a)(2)(v)(A)(1). 

The petitioner describes itself as a restaurant. It seeks to permanent! y employ the beneficiary in the 
United States as a cook. The petitioner requests classification of the beneficiary as a professional or 
skilled worker pursuant to section 203(b)(3)(A) of the Immigration and Nationality Act (the Act), 8 
U.S.c. § 1153(b)(3)(A). 

As required by statute, the petition is submitted along with an approved Form ETA 750 labor 
certification. As stated earlier, this petition was approved on December 5, 2001 by the VSC, but that 
approval was revoked in May 2009. The director sent a Notice of Intent to Revoke (NOIR) to the 
petitioner on February 24, 2009 indicating that the petitioner failed to follow the Department of Labor 
recruitment procedures in connection with the approved labor certification application. In the NOIR, 
the petitioner was asked to submit evidence that establishes that it complied with the DOL requirements 
and that the beneficiary possessed the experience required by the terms of the labor certification. The 
petitioner did not submit a response to the NOIR. Accordingly, the director revoked the approval of the 
petition under the authority of 8 C.F.R. § 205.1? 

The director's decision revoking the approval of the petitIOn states that the petitIOner did not 
demonstrate that it followed recruitment guidelines and that the petitioner failed to demonstrate that 
the beneficiary had the experience required by the terms of the labor certification. 

1 Former counsel has been suspended from the practice of law before the United 
States Department of Justice and the United States Department of Homeland Security for a period of 
three years from March 1, 2012 to February 28, 2015. 
2 As a procedural matter, the AAO notes that 8 C.F.R. § 205.1 only applies to automatic revocation 
and is not the proper authority to be used to revoke the approval of the petition in this instant 
proceeding. Under 8 C.F.R. § 205.1(a)(3)(iii), a petition is automatically revoked if (A) the labor 
certification is invalidated pursuant to 20 C.F.R. § 656; (B) the petitioner or the beneficiary dies; (C) 
the petitioner withdraws the petition in writing; or (D) if the petitioner is no longer in business. 
Here, the labor certification has not been invalidated; neither the petitioner nor the beneficiary has 
died; the petitioner has not withdrawn the petition; nor has the petitioner gone out of business. 
Therefore, the approval of the petition cannot be automatically revoked. The director's erroneous 
citation of the applicable regulation is withdrawn. Nonetheless, the director does have revocation 
authority under 8 C.F.R. § 205.2, so the director's denial can be considered under that provision 
under the AAO's de novo review authority. 
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The record of proceeding contains a properly executed Form G-28, Notice of Entry of Appearance as 
Attorney or Accredited Representative, for the beneficiary's representative. Additionally, the Form 1-
290B, Notice of Appeal or Motion, was signed by the beneficiary's representative. The regulation at 
8 C.F.R. § 103.3(a)(1)(iii)(B) specifically prohibits a beneficiary of a visa petition, or a representative 
acting on a beneficiary's behalf, from filing an appeal. There is no evidence in the record that the 
petitioner consented to the filing of the appeal. 

As the appeal was not properly filed, and it is unclear whether or not the petitioner consented to having 
an appeal filed on its behalf, it will be rejected. 8 C.F.R. § 103.3(a)(2)(v)(A)(1). 

ORDER: The appeal is rejected. 


