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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
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30 days of the decision that the motion seeks to reconsider or reopen. 
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DISCUSSION: The Director, Nebraska Service Center (director), denied the immigrant vIsa 
petition, The matter was appealed to the Administrative Appeals Office (AAO) which upheld the 
director's denial and dismissed the appeaL The petitioner filed a motion to reopen the decision, The 
motion will be denied, 

The petitioner describes itself as a hospitaL It seeks to permanently employ the beneficiary in the 
United States as a registered nurse, The petitioner requests classification of the beneficiary as a 
professional or skilled worker pursuant to section 203(b)(3)(A) of the Immigration and Nationality 
Act (the Act), 8 USC ~ 1153(b)(3)(A).1 

The director denied the petition because the petitioner failed to provide notice of the filing of an 
ET A Form 9089, Application for Permanent Employment Certification, in accordance with 20 
CF.R. § 656.1 O(d)( I) with a valid prevailing wage determination in accordance with 20 CF.R. § 
656.40. 

The record shows that the appeal is properly filed, timely, and makes an allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into the 
decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See So/lane v. DO.!. 3Rl F.3d 143, 145 (3d 
Cir. 2(04). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeaL 2 

The petition is for a Schedule A occupation. A Schedule A occupation is an occupation codified at 
20 * CF.R. 656.5(a) for which the U.S. Department of Labor (DOL) has determined that there are 
not sufficient U.S. workers who are able, willing, qualified and available and that the wages and 
working conditions of similarly employed U.S. workers will not be adversely affected by the 
employment of aliens in such occupations. The current list of Schedule A occupations includes 
professional nurses and physical therapists. Id. 

Petitions for Schedule A occupations do not require the petitioner to test the labor market and obtain a 
certified ETA Form 9089 from the DOL prior to filing the petition with U.S. Citizenship and 

I Section 203(b)(3)(A)(i) of the Act, 8 U.S.c. ~ 1153(b)(3)(A)(i). grants preference classification to 
qualified immigrants who are capable of performing skilled labor (requiring at least two years 
training or experience). not of a temporary nature, for which qualified workers are not available in 
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.s.C. ~ 1153(b)(3)(A)(ii). grants 
preference classification to qualified immigrants who hold baccalaureate degrees and arc members 
of the professions. 
2 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(l). See Matter of Soriano, 19 
I&N Dec. 764 (BIA 1988). 



Page 3 

Immigration Services (USC IS). Instead, the petition is filed directly with USC/S with a duplicate 
uncertified ETA Form 9089, See 8 CF.R. ~§ 204,5(a)(2) and (1)(3)(i); see also 20 CF.R. § 656.15. 

If the Schedule A occupation is a professional nurse, the petitioner mw;t establish that the 
beneficiary has a Certificate from the Commission on Graduates of Foreign Nursing Schools 
(CGFNS); a permanent, full and unrestricted license to practice professional nursing in the state of 
intended employment; or passed the National Council Licensure Examination for Registered Nurses 
(NCLEX-RN). See 20 CF.R. § 656.5(a)(2). 

Petitions for Schedule A occupations must also contain evidence establishing that the employer 
provided its U.S. workers with notice of the filing of an ETA Form 9089 (Notice) as prescribed by 
20 CF.R. § 656.10(d), and a valid prevailing wage determination (PWD) obtained in accordance 
with 20 CF.R. § 656.40 and 20 CF.R. § 656.41. See 20 CF.R. § 656.15(b )(2). 

For the Notice requirement, the cmployer must provide notice of the filing of an ETA Form 9089 to 
any bargaining representative for the occupation, or, if there is no bargaining representative, hy 
posted notice to its employees at the location of the intended employment. See 2() C.F.R. 
§ 656.1O( d)(l). 

The regulation at 20 CF.R. § 656.IO(d)(3) states that the Notice shall: 

(i) State that the notice is being provided as a result of the filing of an application 
for permanent alien labor certification for the relevant job opportnnity; 

(ii) State any person may provide documentary evidence bearing on the 
application to the Certifying Officer of the Department of Labor; 

(iii) Provide the address of the appropriate Certifying Officer; and 
(iv) Be provided between 30 and 180 days before filing the application. 

Notices for Schedule A occupations must also contain a description of the job offered and the rate of 
pay. See 20 C.r:.R. * 656.10(d)(6). 

The rate of pay in the posting notice may not be lower than the prevailing wage determination. Here 
the prevailing wage as stated on the PWD issued by the Pennsylvania Department of Labor and 
Industry was $28.04 per hour. However, the posting notice gave a range of the salary that was listed 
as S25.00 to $30.00 per hour. The lower salary range was below the prevailing wage, making the 
posting notice defective. The director denied the petition accordingly. On appeal. the AAO 
sustained the appeal. 

With its motion to reopen or reconsider, the petitioner provides a copy of its collective bargaining 
agreement, the posting notice, and prevailing wage determination. We note that all of these 
documents were in the petitioner's control at the time of filing the petition and appeal. 



Page 4 

The regulations at 8 C.F.R. § !03.S(a)(2) state, in pertinent part, that "Ia] motion \0 reopen mllst state 
the new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence." Based on the plain meaning of "new," a new fact is found to be evidence that 
was not availahle and could not have been discovered or presented in the previous proceeding.) 

In this maller, the petitioner presented no facts or evidence on motion that may he considered "new" 
under 8 CF.R. ~ Im.S(a)(2) and that could be considered a proper basis for a motion to reopen. All 
evidence submitted on motion was previously available and could have been discovered or presented in 
the previous proceeding. 

Furthermore, the motion shall be dismissed for failing to meet an applicable requirement. The 
regulation at 8 CF.R. § I m.S(a)( I )(iii) lists the filing requirements for motions to reopen and 
motions to reconsider. Section Im.5(a)(l)(iii)(C) requires that motions be "Ialccompanied by a 
statement about whether or not the validity of the unfavorable decision has been or is the subject of 
any judicial proceeding." [n this matter, the motion does not contain the statement required by 
8 CF.R. § I03.S(a)(l )(iii)(C). The regulation at 8 CF.R. § 103.S(a)(4) states that a motion which 
does not meet applicable requirements must be dismissed. Therefore, because the instant motion did 
not meet the applicahle filing requirements listed in 8 CF.R. § !03.S(a)(1 )(iii)(C). it must also be 
dismissed for this reason. 

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same 
reasons as petitions for rehearing and motions for a new trial on the basis or newly discovered 
evidence. See INS v. Doherty. 502 U.S. 314, 323 (l992)(citing INS v. Ahudu, 485 U.S. 94 (1988». A 
party seeking to reopen a proceeding bears a "heavy burden." INS v. Ahl/du. 485 U.S. at 110. With the 
current motion. the movant has not met that burden. The motion will be dismissed. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 
U.S.C ~ 1361. The petitioner has not met that burden. 

ORDER: The motion is denied. 

3The word "new" is defined as "1. having existed or been made for only a shol1 time ... 3. Jusl 
discovered. round. or learned <new evidence> .... " Webster's II New Riverside Universitv DictiOlwrv 
792 (1984)( emphasis in original). 


