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DISCllSSION: The prderence visa petition was denied by the Director. Nebraska Service Center. 
and was then appealed to the Administrative Appeals Office (AAO). The appeal was initially 
summarily dismissed. and then S/{ll ,Ipollte reopened by the AAO. The appeal will now be dismissed 
on the merits. 

The petitioner is a store. It seeks to employ the beneficiary permanently in the 
United States as a night manager. As required by stawte, the petition is accompanied b} a Form 
ETA 750. Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The director determined that the petitioner had not established that it 
had the continuing ahility to pay the beneficiary the proffered wage beginning on the priority date of 
the vi,a petition. The director denied the petition accordingly. 

Section 2OJ(b)(3)(A)(i) of the Immigration and Nationality Act (the Act). N U.S.c. * 1153(b)(3)(A)(i). provides for the granting of preference classification to qualified immigrants 
who are capable. at the time of petitioning for classification under this paragraph, of performing 
,killed labor (requiring at least two years training or experience), not of a temporary nature. for 
which qualified workers are not available in the United States. 

I\S set i()nh in the director' s_ 2009, denial, the single issue in this case is whether or not the 
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or facl. Foll(ming the AAO's reopening of the appeal, it sent the petitioner a Request for 
Evidence (RFE). As it informed the petitioner, the AAO noticed that the claims made in the appeal, 
and evidence provided in the record suggested that the petitioner may be part of a larger controlled 
cor[lorate group. Although the instant petitioner may not have established its continued ability to 
pay the proffered wage. in appropriate instances the resources of the entire controlled corporate 
group may be analYLed to e',lablish thc continued ability to pay the prolTered wage. The AAO 
offered the petitioner the chance to provide evidence that it was in fact a memiJer of a controlled 
corporate group. and that the group as a whole had the ability to pay the proffered wage. The AAO 
reminded the petitioner that in all stages of visa application procedings that the petitioner bore the 
burden of [lroo!'. 

The regulation N C.F.R. * 204.5(g)(2) states in pertinent part: 

Ahili(v 0/ rm1f]('uit'e emr!m'<'r to pay wage. Any petitIOn filed by or for an 
employment-based immigrant which requires an offer of employment must be 

accompanied by evidence that the prospective United States employer has the ability 
to pay the prollcred wage. The petitioner must demonstrate this abilit) at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reporis. federal tax returns, or audited financial statements. 
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The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority (bte, which is the date the Form ETA 750, Application for Alien Employment Certification. 
was accepted for processing by any office within the employment system of the DOL Se>e il C.F.R. 
~ ~114.5(d). The petitioner must also demonstrate that, on the priority date, the bencficiary had the 
4ualifications stated on its Form ETA 750, Application for Alien Employment Ccrtification, as certified 
by the DOL and submitted with the instant petition. Matter of Wing's Tea Housl', III I&N Dec. 15il 
(Acting Reg'l Comm'r 1977). 

Here, the Form f'TA 7511 was accepted on _ 2003. The proffered wage as stated on the 
Fmm ETA 750 is $2(U I per hour ($42,224.80 per year based upon a 4() work week). The Form 
ETA 750 states that the position requires completion of high school and four years of cxpnience in 
the ofJ'cred job as a night manager, or four years experience in the related post ion of store manager. 

The AAO conducts appellate review on a de> novo basis. See So/talle v. OUI, 381 F.3d 143, 145 (3d 
Cir. 20(4). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeaL' 

The evidence in the record of proceeding shows that the petitioner is part of a controlled corporate 
group, \\11(1St assets and income arc pooled together, and consolidated on the sole O\\IKrS personal 
income taxes. On the Form ETA 7S0B, signed by the beneficiary on August il, 20()3, the beneficiary 
did not chrim to have wlHkcd for the petitioner. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
an ETA 7S0 hrbor certification application establishes a priority date for any immigrant petition later 
based on the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date 
and that the oller remained realistic t(lr each year thereafter, until the beneficiary obtains lawful 
permanent residence. The petitioner s ability to pay the protlered wage is an essential element in 
evaluating whether a job ofkr is realistic. See Matter of Great Wall, III I&N Dec. 142 (Acting Reg'l 
('omm'r l'n7): .lee a/so t-: CF.R. * 204.5(g)(2). In evaluating whether a job olkr is realistic, LnitcLi 
Stales Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources sullicicnt to pay the bencticiary's protlered wages, although the totality of the circllmstances 
aftl:cting the petitioning business will be considered if the evidence warrants such consideration. S('e 

.\1al/erofSollegl/l\'{/. I~ I&N Dce. 612 (Reg'l Comm'r ]9Il7). 

In determining the petitioner s ability to pay the prot1ered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishcs by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima fileie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established 

----~----

, The submission of additional evidence on appeal is allowed by the instructions to the Form 1-
2L)OB, which are incorporated into the regulations by the regulation at il C.r.R. * 1O,1.2(a)( I). The 
recmd in the instant case provides no reason to preclude consideration of any of lhe documents 
newly submitted on appeal. See Melller of Soriano, I L) I&N Dec. 7M (BIA 19i1il). 
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that it employed and paid the beneficiary the full proffered wage from the priority date in 20113 
onwards. 

If the petitioner docs not establish that it employed and paid the beneficiary an amount at least equal 
to the profkred wage during that period, USCIS will next examine the net income figure retlccted 
on the petitioner's kderal income tax return, without consideration of depreciation or other 
expenses. Hil'er Sireel f)olll/ll", LLC I'. Napolitano, 558 F.3d III (t" Cir. 200'!): [aco F1f!('Cia/ I'. 

Napolilill/(), 1l'i6 F. Supp. 2d tl73 (E.D. Mich. 2(10), affd, No. 10-1517 (11th Cir. filed Nov. 10, 
20 II). Reliance on kderal income tax returns as a basis for determining a petitioner's ability to pay 
the proffered wage is well established by judicial precedent. Etutus Res({(aralll Corp. v. Sava, 1132 F. 
Supp. 104'!, 1054 (S.D.N.Y. I'!tlll) (citing [ongulapa Woodcrafi Hawaii, Lid. I'. Feldmall. 736 F.2d 
Ll():') ('!th Cir. 1'!84)): lee a/so Chi-FclIg Challg v. Thornhargh, 719 F. Supp. 532 (N.D. Texas 
IlJW)): I\.c./'. F()od Co., /lle. I'. Sm'a, 1123 F. Supp. 1080 (S.D.N.Y. IYK'i): U/m/u I'. I'allll('r . .'Ul) F. 
Supp. 647 (N.D. III. IWi2), iI/Id, 703 F.2d 571 (7th Cir. l'!tl3). 

The petitioner is part of a controlled corporate group whose assets and income are pooled together 
and retleeted on the sole owner's personal income taxes. In such a situation. the sole proprietor's 
adjusted gl\"s income. assets and personal liabilities are also considered as part of the petitioner's 
ability to pay. Sole owners of controlled corporate groups report income and expenses from their 
businesses on their individual (Form 1040) federal tax return each year. The business·related 
income and expenses are reported on Schedule E and are carried forward to the first page of the tax 
return. Sole owners must show that they can cover their existing business expenses as well as pay 
the proffered wage out of their adjusted gross income or other available funds. In addition, sole 
proprietors must show that they can sustain themselves and thcir dependents. SC'e Uhei/u \'. I'll/ma, 
5]'! F. Supp. 647 (N.D. Ill. 19i\2), ,,{I'd, 703 F.2d 571 (7lh Cir. 19t13). 

In ChI''''', 5J'! F. Supp. at 650, thc court concluded that it was highly unlikely that a petitioner could 
support himself. his spouse and five dependents on a gross income of slightly more than $20,000 
where the bendiciary's pruposed salary was $6,000 or approximately thiliy percent (30%) of the 
petitiol1cr"s gross income. 

On_ 2012, the AAO issued a Request for Evidence (RFE), requesting the following: I) 
evidence ciemonstrating that the petitioner is a member of a controlled corporate group, 2) tax returns 
for each entity within the controlled corporate group for all years since the priority date, 3) Forms 
W-2 issued by each member of the controlled group to the sole owner, 4) dctails of every 1-140 
petition filed by each member of the controlled group, 5) a list of the petitioner's sole owner's 
IIIonthly personal household expenses, and 6) evidence that a hOll" File job offer continuL's to exist. 

Although the AAO directed the petitioner to provide a list of its monthly personal expenses, the 
petitioner did not provide this information in its response to the RFE. Further, the petitioner failed to 
pf(l\ide the sole owner's tax returns f(lr all years since the priority date in 2003. The regulation at i\ 
C.F.R. § 204.5(g)(2) states that the director may request additional evidence in appropriate cases. 
The tax returns would have demonstrated the amount of taxable income the petitioner reported to the 
IRS and further re,cal its ahility to pay the proffered wage. The petitioner's failure to submit these 
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documents cannot be excused. The failure to submit requested evidence that precludes a material 
line of inquiry shall be grounds for denying the petition. See 8 c.F.R. § 103.2(b)(l4). 

The sole owner's tax returns of record reflect the following information for the following years: 

• In2()(JX.tile soie owner's adjusted gross income was $742,XIS. 

• In 2007. the sole (mner's adjusted gross incomc was -$42,064. 
• In 2()06. the soie owncr's adjusted gross income was not provided. 

• In 2005, the sole owner's adjusted gross income was not provided. 

• In 2004. the sole owner's adjusted gross income was $140,394. 

• In 2003. the sole (mncr's adjusted gross income was not provided. 

Therefore, the petitioner has not established it possessed the continued ability to pay the proffered 
wage based on the soie owner's adjusted gross income. 

Additionally, the AAO directed the petitioner to provide a list of persons for whom the controlled 
corporate group had filed employment based visa petitions, and the proffered wages in those 
petitions. The petitioner did not comply with this request. USCIS records indicate that the entities 
in the contf()lIed corporate group have filed three petitions with priority dates similar to the instant 
petition. The petitioner would need to demonstrate its ability to pay the proffered wage for each 1-
140 beneficiary from the priority date until the beneficiary obtains permanent residence. S('c i) 

C.F.R. ~ 204.5(g)(2). Further, the petitioner would be obligated to pay each H-I B petition 
beneficiary the prevailing wage in accordance with DOL regulations, and the labor condition 
application certified with each II-IB petition. See 20 C.F.R. § 655.715. The petitioner, by failing to 
pf()\'ide nece;,sarv evidence. has not met its burden. 

The petitioner as;,erts that its sole owner incorporated four new businesses in 20()7. and that the 
expenses involved resulted in a transfer of assets within the controlled corporate group. Start-up and 
expansion costs. in the right circumstances, can be considered when considering temporary non
recurring drops in a petitioner's income or financial health. See Malter oISollegalv(l, 12 I&N Dec. 
612 (Reg'l COIllIll'r 1l)()7). However, in the instant case, the petitioner did not provide all of the 
evidence needed to analyze the entire controlled corporate group's financial situation. Further. 
expenses incurred in 20(J7 do not explain the petitioner's lack of ability to pay the proffered wage in 
20()4. 

The record contains Forms W-2 for another employee and counsel advised that the beneficiary will 
replace this worker. The record does not establish that the beneficiary will perform the same job as 
these workers. or that the petitioner has replaced or will replace them with the beneficiary. The 
assertions of counsel do not constitute evidence. Malter of Ohaifihellll, lY I&N Dec. 533. 534 (BIA 
lYNN): Muuer o{ RUll1irez-Swlchez, 17 I&N Dec. S03, S06 (BIA 1980). Furthermore, the wages listed 

(1J) the Forms W-2 referenced by counsel are below the instant proffered wage. 



In general, wages already paid to others are not available to prove the ability to pay the wage 
proffered to the beneficiary at the priority date of the petition and continuing to the present, The 
petitioner has not documented the position, duty, and termination of the worker who performed the 
duties of the proffered position, If that employee performed other kinds of work, then the 
beneficiary could not have replaced him or heL 

IlselS may consider the overall magnitude of the petitioner's husiness activities in its determination 
"rthe petitionn's ahility to pay thc proffered wage, SI'l! Maller OrSOIl",!;lll1'll, 12 I&N Dec. hl2 
(Reg'l Comm'r 10(7), The petitioning entity in SOllegawa had been in business for over II years 
and routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case. the petitioner changed business locations and paid rent on both tbe old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
retitioner's prospects li)r a resumrtion of sueeessful business orerations were well established. The 
petitionCf was a fashion designer whose work had been featured in Time and rook magazines. Her 
clients included Miss Universe. movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and universitics in 
Calilim,ia. The Regional Commissioner's determination in SO/Jegawa was based in part on the 
petitioner's sound business reputation and outstanding reputation as a Clluturiere. As in SOIl"ga",,,. 
I :sels nUl\'. at its discretion. consider evidence relevant to the petitioner's linancial ahilitv that "Ills 
outside of a retitioner's net income and net current assets. USCIS may consider such bctors as the 
number of years the petitioner has been doing business, the established historical growth of the 
petitioner's husiness. the O\'erall number of employees, the occurrence or any uncharacteristic 
husiness exrcnditurcs or losses. the retitioner's reputation within its industry. whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
IISCIS deems relevant to the retitioner's ability to pay the proffered wage. 

In the instant GlSe. the petitioner submitted no evidence to demonstrate its reputation within the 
industry or an expectation of continued growth. While the petitioner asserts that uncharacteristic 
business expenditures occurred in 20()7, the lack of evidence submitted for other years, despite a 
specific re4uest from the AAO, docs not allow a complete analysis. Further, the retitioner ",ikd to 
submit specifically re4uested evidence of additional beneficiaries. Thus, assessing the totality of the 
circuillstances in this individual case, it is concluded that the petitioner has not established that it had 
the continuing ability to ray the proffered wage. 

The burden of proof in these proceedings rests solely with the petitioner. Section 20 I of the Act, H 
USc. ~ 1361. The petitioner has not met that burden. 

ORDER: The arreal is dismissed. 


