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DATE: 

APR 1· 1 2013 
INRE: Petitioner: 

Beneficiary: 

OFFICE: NEBRASKA SERVICE CENTER 

:u.s. DePartiJient of.HonJ.elilild security 
U.S. Citizenship and Immigration SerVices 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: . 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section 
203(b )(3) of the Immigration and Nationality Act, 8 U .S.C. § 1153(b )(3) 

·oN BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. flease be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AA(). Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

k Ron Rose'nberg . 
/- · Acting Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant 
visa petition. The petitioner appealed the decision to the Administrative Appeals Office (AAO). 
The appeal will be dismissed. 

The petitioner describes itself as a steel fabricator. It seeks to permanently employ the beneficiary in 
the United States as a structural welder. The petitioner requests classification of the beneficiary as a 
professional or skilled worker pursuant to section 203(b )(3)(A) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1153(b)(3)(A).1 

. 

. , 

The petition is accompanied by an ETA Form 9089, Application for Permanent Employment 
Certification (labor certification), ~ertified by the U.S. Department of Labor (DOL). The priority 
date of the petition; which is the date the DOL accepted the labor certification for processing, is 
April12, 2007. See 8 C.F.R. § 204.5(d). 

The director's decision denying the petition concludes that the petitioner did not submit any required 
initial evidence with .the petition. 

The record shows that the appeal is properly filed and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into the 
decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted upon appeal.2 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demon~trate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 

1 Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to 
qualified immigrants who are capable of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in 
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), grants 
preference classification to qualified immigrants who hold baccalaureate degrees and are members 
of the professions. 
2 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
which are incorporated into the regulations by.8 C.F.R. § 103.2(a)(1). The record in the instant case 
provides no reason to preclude consideration of any of the documents newly submitted on · appeal. 
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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· permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. In a case where the 
prospective United States employer employs 100 or more workers, the director may 
accept a statement from a fmancial officer of the organization which establishes the 
prospective employer's ability to pay the proffered wage. 

The proffered wage as stated on the ETA Form 9089 is $8.70 per hour ($18,096.00 per year). 

The record contains' a letter dated April 22, 2009 from the petitioner's financial officer, ~ . 
, indicating that the petitioner employs over 100 employees.3 This letter is supported by the 

petitioner's IRS Forms W-3 for 2005, 2006, 2007 and 2008, indicating that the petitioner employed 
146, 147, 110 and 152 workers 1n 2005, 2006, 2007 and 2008, respectively. Thus, the AAO 
concludes that the petitioner has established that it is more likely than not that it had the continuing 
ability to pay the proffered wage from the priority date. 

However, the petitioner has failed to establish that the beneficiary met the minimum requirements of 
the offered position set forth on the labor certification as of the priority date. 

The beneficiary must meet all of the requirements of the offered position set forth on the labor 
certification by the priority date of the petition. 8 C.P.R. § 103.2(b )(1), (12). See Matter of Wing's 
Tea House, 16 I&N Dec. 158, 159 (Acting Reg'l Comm'r 1977); see also Matter of Katigbak, 14 
I&N Dec. 45,49 (Reg'l Comm'r 1971). 

In evaluating the labor certification to determine the required qualifications for the position, U.S. 
Citizenship and Immigration Services (USCIS) may notignore a term of the labor certification, nor 
may it impose additional requirements~ See Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); 
K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of 
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

In the instant case, the labor certification states that the offered position has the following minimum 
requirements: 

H.4. Education (minimum level required): High School. 
H.5. Training: None required. 
H.6. Experience in the job offered: 24 months. 
H.7. Alternate field of study: None accepted. 
H.8. Alternate combination of education and experience: None accepted. 
H.9. Foreign educational equivalent: Not Accepted. 
H.10. Experience in an alternate occupation: None accepted. 
H.14. Specific skills or other requirements: None. 

3 We note that the letter from 
beneficiary by name. 

contains his original signature and references the 
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The labor certification also states that the beneficiary qualifies for the offered position based on high 
school education completed in 2003 in Coatepeque, Guatemala, and experience as a welder with the 
petitioner from April 4, 2005 to February 1, 2007, and with . in 
Cuyotenango, Guatemala from February 2, 2002 to March 31, 2004. No other experience is listed. 
The beneficiary signed the labor certification under a declaration that the contents are true and correct 
under penalty of perjury. 

The regulation at 8 C.F.R. § 204.5(1)(3) provides: 

(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

(B) Skilled workers. If the petition is for a skilled worker, the petition must be 
accompanied by evidence that the alien meets the educational, training or 
experience, and any other requirements of the individual labor certification, 
meets the requirements for Schedule A designation, or meets the requirements 
for the Labor Market Information Pilot Program occupation designation. The 
minimum requirements for this classification are at least two years of training or 
experience. 

The record does not contain any documentary evidence regarding the beneficiary's high school 
education. 4 Therefore, the petitioner has not established that the beneficiary has the education 
required by the labor certification. 

Further, the record does not contain an experience letter from in 
Cuyotenango, Guatemala.5 The record does contain a letter dated April 22, 2009 from the 
petitioner's financial officer indicating that the petitioner has "paid the beneficiary more than the 
proffered wage from the beginning of his employment and continue[s] to do so." However, the letter 
does not state the title of the beneficiary's position, it does not describe the beneficiary's duties in 
detail, it does not specify the dates of the beneficiary's employment and it does not state if the job 
was full or part-time. · 

4 Going on record without supporting documentary evidence is not sufficient for purposes of meeting 
the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) 
~citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg'l Comm 'r 1972)). 

On Form I-290B, the petitioner'·s counsel states th~t a certification of employment from the 
beneficiary's former employer will be submitted; however, a certification was not included with the 
materials submitted by the petitioner on appeal. 
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Additionally, representations made on the certified ETA Form 9089, which is signed by both the 
petitioner and the beneficiary under penalty of perjury, clearly indicate that the beneficiary's experience 
With the petitioner or experience in an alternate occupation cannot be used to qualify the beneficiary for 
the certified position.6 Specifically, the petitioner indicates that questions J.19 and J.20, which ask 

6 20 C.F.R. § 656.17 states: 

(h) Job duties and requirements. (1) The job opportunity's requirements, unless 
adequately documented as arising from business necessity, must be those normally 
required for the occupation 

(4)(i) Alternative experienCe .requirements must be substantially equivalent to the 
primary requirements of the job opportunity for which certification is sought; and 

(i) If the alien benefiCiary already is employed by the employer, and the alien 
does not meet the primary job requirements and only potentially qualifies for 
the job by virtue of the employer's alternative requirements, certification will 
be denied unless the application states that any suitable combination of 
education, training, or experience is acceptable. 

(ii) Actual minimum requirements. DOL will evaluate the employer's actual 
minimum requirements in accordance with this paragraph (i). 

(1) The job requirements, as described, must represent the employer's actual 
minimum requirements for the job opportunity. 

(2) The employer must not have hired workers with less training or experience for 
jobs substantially comparable to that involved in the job opportunity. 

(3) If the alien beneficiary already is employed by the employer, in considering 
whether the job requirements represent the employer's actual minimums, DOL will 
review the training and experience possessed by the alien beneficiary at the time of 
hiring by the employer, including as a contract employee. The employer cannot 
require domestic worker applicants to possess training and/or experience beyond what 
the alien possessed at the time of hire unless: · · ; 

(i) The alien gained the experience while working for the employer, including 
as a contract employee, in a position not substantially comparable to the 
position for which certification is being sought, or 
(ii) The employer can demonstrate that it is no longer feasible to train a 
worker to qualify for the position. 
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about experience in an alternate occupation, are not applicable. In response to question J.21, which 
asks, "Did the alien gain any of the qualifying experience with the employer in a position substantially 
comparable to the jdb opportunity requested?~" the· petitioner answered "not applicable." The petitioner 
specifically indicates in response to question H.6 that 24 months of experience in the job offered is 
required and in response to question H.lO that experience in an alternate occupation is not acceptable. 
In general, if the answer to question J.21 is no, then the experience with the employer may be used 
by the beneficiary to qualify for the proffered position if the position was not substantially 
comparable7 and the terms of the ETA Form 9089 at H.lO provide that applicants can qualify 
through an alternate occupation. Here, the beneficiary indicates in response to question K.l. that his 
position with the petitioner was as a welder, and the job duties are the same duties as the position 
offered. Therefore, the experience gained with the petitioner was in the position offered and is 
substantially comparable, as he was performing the same job duties more than 50 percent of the 
time. According to DOL regulations, therefore, the petitioner cannot rely on this experience for the 
beneficiary to qualify for the proffered position. Additionally, as the terms of the labor certification 
supporting the instant 1-140 petition do not permit consideration of experience in an alternate 
occupation, and the beneficiary's experience with the petitioner was in the position offered, the 

(4) In evaluating whether the alien beneficiary satisfies the employer's actual 
minimum requirements, DOL will not consider any education or training obtained by 
the alien beneficiary at the employer's expense unless the employer offers similar 
training to domestic worker applicants. 

(5) For purposes of this paragraph (i): 

(i) The term "employer" means an entity with. the same Federal Employer 
Identification Number (FEIN), provided it meets the definition of an employer 
at§ 656.3. 
(ii) A "substantially comparable" job or position means a job or position 
requiring performance of the same job duties more than 50 percent of the 
time. This requirement can be documented by furnishing position 
descriptions, the percentage . of time spent on the various duties, organization 
charts, and payroll records. 

7 A definition of "substantially comparable" is found at 20 C.P.R. § 656.17: 

5) For purposes of this paragraph (i): 

(ii) A "substantially comparable" job or position means a job or position 
requiring performance of the same job duties more than 50 percent of the 

. time. This requirement can be documented by furnishing position 
descriptions, the percentage of time spent on the various duties, organization 
charts, and payroll records. 
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experience may not be used to qualify the beneficiary for the proffered position. The. petitioner has 
therefore failed to establish that the beneficiary had the experience required by the labor 
certi.flcation. 

Thus, the petitioner has failed to establish that the beneficiary met the minimum requirements of the 
offered position set forth on the labor certifiCation as of the priority date. Therefore, the beneficiary 
does not qualify for classification as a professional or skilled worker under section 203(b )(3){A) of 
the Act. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


