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Petitioner: 
Beneficiary: 

Immigrant Petition for Alien Worker as a SkiJled Worker or Professional Pursuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you ':Vish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.P.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.P.R.§ 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

~ 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Nebraska Service Center (the director), denied the preference visa 
petition. The director denied a subsequent motion to reopen. The matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a pre-school and childcare center. It seeks to employ the beneficiary permanently 
in the United States as · an office clerk pursuant to section 203(b )(3) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3). The petitioner requests classification of the 

· beneficiary as a professional or skilled worker pursuant to section 203(b)(3)(A) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A). · 

As required by statute, the petition is accompanied by a labor certification application approved by 
the United States Department of Labor (DOL). The director originally determined that the petitioner 
had already utilized the approved labor certification application to obtain an approved immigrant 
unskilled worker visa petition on behalf of the beneficiary and had, therefore, failed to submit the 
required labor certification application approved by DOL. On motion, the director found that the 
motion did not meet the requirements for a motion to reopen and a~so concluded that the petitioner 
did not est(lblish that the petition requires at least two years of training or experience and, therefore, 
that the beneficiary cannot be found qualified for classification a~ a skilled worker. The director 
denied the petition accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case· is ~ocumented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be ·made only as necessary. 

As set forth in the director's March 31, 2009 denial, the issue in this case is whether or not the 
petitioner has established that the petition requires at least two years of training or experience such 
that the beneficiary may be found qualified for classification as a skilled worker. Here, the Form I-
140 was filed on April 20, 2007. On Part 2.e. of the Form I-140, the petitioner indicated that it was 
filing the petition for a professional or a skilled worker. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted upon appe~l. 1 On appeal, the petitioner submits a brief and asserts that the previously 
approved Form I-140 was for "other worker" and that the petitioner is resubmitting the approved 
labor certification in support of a skilled worker petition. On appeal, the petitioner contends that it 
was not permitted an opportunity to rebut the director's fmding that the petitioner had failed to 
establish that the petition requires at least two years . of training or experience such that the 
beneficiary may be found qualified for classification as a skilled worker. 2 

1 The submission of _additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated intO. the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 164 (BIA 1988). 
2 The petitioner has been given sufficient opportunity to rebut this finding on appeal. 
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The regulation at 8 C.F.R. § 204.5(1) provides in pertinent part: 

(4) Differentiating between skilled and other workers. The determination of whether a 
worker is a skilled or other worker will be based on the requirements of training 
and/or experience placed on the job by the prospective employer, as certified by the 
Department of Labor. 

In this case, on the ETA 9089 signed by the petitioner on September 25, 2006, has the following 
minimum requirements: 

H.4. Education: Other; some post High School; any course of study. 
H.5. Training: None required. 
H.6. Experience in the job offered: 6 months. 
H.7. Alternate field of study: Secretarial. 
H.8. Alternate combination of education and experience: Yes; Associate's degree. 
H.9. Foreign educational equivalent: Accepted. 
H.lO. Experience in an alternate occupation: 12 months file clerk. 
H.l4. Specific skills or other requirements: None. 

However, the petitioner requested the professional or skilled worker classification on the Form 1-
140. The evidence submitted does not establish that the petition requires at least a Bachelor's degree 
or two years of training or experience such that the beneficiary may be found qualified for 
classification as a professional or a skilled worker. 

On appeal, the petitioner states that the beneficiary holds a Bachelor's degree in communication with a 
major in advertising · and public relations with over 19 months of related experience for he proffered 
position. However, to determine whether a beneficiary is eligible for an employment based immigrant 
visa, United States Citizenship and Immigration Services (USCIS) must examine whether the alien's 
credentials meet the requirements set forth in the labor certification. In evaluating the beneficiary's 
qualifications, USCIS must look to the job offer portion of the labor certification to determine the 
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor 
may it impose additional requirements. See Madany v. Smith, 696 E2d 1008 (D.C. Cir. 1983); 
K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of 
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). · 

On appeal, the petitioner contends that the DOL would recognize the position as a skilled worker; 
however, DOL's certification of the Form ETA 9089 does not supercede USCIS' review and evaluation 
of the criteria the petitioner must prove in order to establish that the petition is approvable, and that 
includes a review of whether or not the beneficiary is qualified for the proffered position, which in this 
case, is governed by section 203(b)(3)(A)(i) of the Act and 8 C.F.R. § 204.5(1)(3). Counsel contends 
on appeal that the director violated 8 C.F.R. § 103.2(b)(8) by failing to request further evidence 
before denying the petition. The cited regulation requires the director to request additional evidence 
in instances "where there is no evidence of ineligibility, and initial evidence or eligibility 
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information is missing." /d. The director is not required to issue a request for further information in 
every potentially deniable case. If the director determines that the initial evidence supports a 

. decision of denial, the cited regulation does not require solicitation of further documentation. The 
director did not deny the petition based on insufficient evidence of eligibility. 

Furthermore, even if the director had committed a procedural error by failing to solicit further 
evidence, it is not clear what remedy would be appropriate beyond the appeal process itself. The 
petitioner has in fact supple~ented the record on appeal, and therefore it would serve no useful 
purpose to remand the case simply to afford the petitioner the opportunity to supplement the record 
with new evidence. 

Beyond the decision of the director, the petitioner has also not established that the beneficiary is 
qualified for the offered position. The petitioner must establish that the beneficiary possessed all the 
education, training, and experience specified on the labor certification as of the priority date. 
8 C.F.R. § 103.2(b)(l), (12). See Matter of Wing's Tea House, 16 I&N Dec .. 158, 159 (Acting Reg. 
Comm. 1977); see also Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg. Comm. 1971)., In evaluating 
the beneficiary's qualifications, USCIS must look to the job offer portion of the labor certification to 
determine the required qualifications for the position. USCIS may not ignore a term of the labor 
certifi~ation, nor may it impose additional requirements. See Matter of Silver Dragon Chinese 
Restaurant, 19 I&N Dec. 401,406 (Comm. 1986). See also, Madany v. Smith, 696 F.2d 1008 (D.C. 
Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red 
Commissary of Massachusetts, Inc. v. Coomey, 66l .F.2d 1 (1st Cir. 1981). 

In the instant case, the labor certification states that the offered position requires 6 months of 
experience in the proffered position or a secretarial position or 12 months experience as a file clerk . 

. On the labor certification, the beneficiary claims to qualify for the offered position based on experience 
as a filing clerk with in Makati City, the Philippines, from January 2, 2001 until 
June 30, 2002; and as an office secretary with' in Makati City, the Philippines, from 
July 1, 2002 until December 31,2002. No other experience was listed. 

The beneficiary's claimed qualifying experience must be supported by letters from employers giving 
the name, address, and title of the employer, and a description of the beneficiary's experience. See 
8 C.F.R. § 204.5(1)(3)(ii)(A). The record contains an experience letter from ...._ 
Promo Group Manager, on . letterhead stating that the company employed the 
beneficiary as a filing clerk for two years. However, the letter does not provide the name and address 
of the employer and specify the dates of employment or the length of time the beneficiary was 
employed as a file clerk and as a secretary. /d. 

The evidence in the record does no.t establish that the be~eficiary possessed the required experience 
set forth on the labor certification by the priority date. Therefore, the petitioner has also failed to 
establish that the beneficiary is qualified for the offered position. 
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The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition. proceedings, the burden of proving eligibility for" the 

· benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed. 

; 


