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DATE: APR 1 7 2013 
INRE: Petitioner: 

Beneficiary: 

U.S. Departm_entofBoilielitnd security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 MasSachusetts Ave., .N.W., MS 2090 
Washington, DC 20529-2090 

OFFICE: TEXAS SERVICE CENTER FILE: 

PETffiON: Immigrant Petition for Alien Worker as a Skilled Worker or Professional to Section 203(b)(3) 
ofthe Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCfiONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry _that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reeonsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 
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DISCUSSION: The Director, Texas Setvice Center, denied the immigrant visa petition. The 
petitioner appealed this denial to the Administrative Appeals Office (AAO), and, on June 6, 
2011, the AAO dismissed the appeal. The matter is now before the AAO on a motion to reopen. 
The motion will be approved. The appeal remains dismissed and the petition remains denied. The 
AAO's decision of June 6, 2011 will be affirmed. 

The petition~r is a law office. It seeks . to employ the beneficiary permanently1 in the United 
States as a bilingual legal secretary. As required by statute, a Form ETA 750, Application for 
Alien Employment Certification approved by the Department of Labor (DOL), accompanied the 
petition. The director determined that the petitioner had not established the continuing fmancial 
ability to pay the proffered wage and denied the petition accordingly. 

The petitioner filed an appeal.2 The AAO dismissed the appeal on June 6, 2011. Following an 
examination of the record, the AAO concluded that the petition . could not be approved because 
the petitioner failed to establish that transferred his ownership rights in the 
sole proprietorship to a professional corporation such that a . valid successor-in-interest 
relationship was created. Even if such a relationship had been established, the AAO found that 
the petitioner had not established its continuing ability to pay the proffered wage of $32,406.36 
per year froni the February 7, 2000, priority date onward. In addition to this finding, the AAO 
concluded that the petitioner had failed to establish that the beneficiary possessed the requisite 
two (2) years of work experience in the job offered as required by the terms of the Form ETA 
750. 

Through counsel, the petitioner submits a motion to reopen3 accompanied by some additional 
documentation. The petitioner's filing does not overcome the basis of the AAO's dismissal of the 
appeal on June 6, 2011 based on the petitioner's ability to pay the proffered wage for the reasons set 
forth below. · 

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of. employment must be 
accompanied by evidence that the prospective United States employer has the 

1 Section 203(b )(3)(A)(i) of the Immigration and., Nationality Act (the Act), 8 U.S.C. 
§ 1153(b )(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training pr experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 
2 The AAO conducts appellate review on a de novo basis. The AAO's de novo authority is well 
recognized by the federal cour:ts. See Solti:me v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). The 
procedural history of this case is documented in the record and is incorporated herein. Further 
references to the procedural history will only be made as necessary. · 
3 A motion to reopen must state the new facts to be submitted in the reopened proceeding and be 
supported by affidavits or other docurilentary evidence. 8 C.F.R. § 103.5(a)(2). · 
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ability to pay -the proffered wage. The petitioner must demonstrate this ability at 
the time the priority date is established and continuing until the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited financial 
statements. 

As discussed in the AAO's previous decision, a petitioner's continuing financial ability to pay the 
· proffered wage includes a review of whether the petitioner has employed and paid compensation to 
the beneficiary, as well as an examination of the petitioner's net income and net current assets. The 
AAO proceeded to review the petitioner's initial status . as a sole proprietor4 and the evidence 
presented to establish his ability to pay the proffered wage. The AAO noted that the petitioner had 
been requested to submit copies of the sole proprietor's individual tax returns and evidence of 
personal household expenses, but failed to submit copies of his individual tax returns for 2000 (the 
year of the priority date) and for 2001. The petitioner also failed .to submit evidence of his 
individual monthly household expenses. The failure to submit requested evidence that precludes a 
material line of inquiry shall be grounds for denying the petition. See 8 C.P.R. § 103.2(b)(14). 
Without evidence of the sole proprietor's income tax returns for 2000 and 2001 and evidence of 
his individual monthly household expenses, the petitioner failed to establish its ability to pay the 
proffered wage from ~000, 2001, 2002, 2003, and 2004. ' 

For 2005, 2006, and 2007, the petitioner provided its corporate tax. returns.5 As noted in the 
AAO's decision, the petitioner's net income of $25,213 in 2005; -$12,067 in 2006; and net 

4 The petitioner was structured as a sole proprietorship from 2000-2004. Unlike a corporation, a 
sole proprietorship does not exist as an entity apart from the individual owner. See Matter of 
United Investment Group, 19 I&N Dec. 248, 250 (Comm. 1984)~ Therefore the sole proprietor's 
adjusted gross income, assets and personal liabilities are also considered as part of the 
petitioner's ability to pay. Sole proprietors report income and expenses from their businesses on 
their individual (Form 1040) federal ·tax return each year. The business-related income and 
expenses are reported on Schedule C and are carried forward to the first page of the tax return. 
Sole proprietors must show that. they can cover their existing business e.xpenses as well as pay 
the proffered wage out of their adjusted gross income or other available funds. In addition, sole 
proprietors must show that they can sustain themselves and their dependents. Ubeda v. Palmer, , 
539 F. Supp. 647 (N.D. lll. 1982), a.ff'd, 703 F.2d 571 (71

b Cir. 1983). For this reason, sole ' 
proprietors provide evidence of the individual monthly household expenses to be considered as 
fart of their ability to··pay the proffered wage. . 

As set forth in the AAO's previous decision, the petitioner filed corporate returns as an S 
corporation in 2005'. Where an S Corporation's income is exclusively from a trade or business, 
U.S. Citizenship and Immigration Services (USCIS) considers net income to be the figure for 
ordinary income, shown on line 21 ofpage one of the petitioner's IRS Form 1120S .. Where an S 
corporation has income, credits, deduCtions .or other adjustments from sources other than a trade 
or business, they are reported on Schedule K. See Instructions for Form 1120S, at 
http:ljwww.irs.gov/pub/irs-pdf/i1120s.pdf (indicating that Schedule K is a summary schedule of 
all shareholder's shares ofthe corporation's income, deductions, credits, etc.). On the tax returns 
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income of -$109,661 in 2007 was insufficient to cover the proffered wage of $32,406.36 in each 
of those respective years. Further, the petitioner's net current assets of -$1,337 in 2005; -$21,560 
in 2006; and $928 in 2007 were also insufficient to cover the proffered wage. As stated in the 
AAO's decision, the petitioner was not able to demonstrate its continuing financial ability to pay 
the proffered wage in any of the relevant years of 2000, 2001, 2002, 2003, 2004, 2005, 2006 and 
2007 . . 

On motion, counsel cites his accomplishments as an attorney and the participation in multi-million 
dollar class action lawsuits against insurance companies as sufficient to cover any deficiencies of his 
law firm's ability to pay th~ proffered wage. Counsel attaches a copy of his biography published 
online in Wikipedia. In some cases, as counsel in~icates and as the AAO noted in its prior 
decision, United States Citizenship arid Immigration Services (USCIS) may consider the overall 
magnitude of the petitioner's business activities in its determination of the petitioner.' s ability to 
pay the proffered wage. See Matter ofSonegawa; 12 I&N Dec. 612 (Reg. Comm. 1967). The 
petitioning entity in Sonegawa had been in business for over 11 years and routinely earned a 
gross annual income of about $100,000. During the year in which the petition was filed in that 
case, the petitioner changed business locations and paid rent on both the old and new locations 
for five months. There were large moving costs and also a period of time when the petitioner 
was unable to do regular business. The Regional Commissioner determined that the petitioner's 
prospects for a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. 
Her clients included Miss Universe, movie actresses, and society matrons. The petitioner's 
clients had been included in the lists of the best-dressed California women. The petitioner 
lectured on fashion design at design and fashion shows throughout the United States and at 
colleges and universities in California. The Regional Commissioner's determination in 
Sonegawa was based in part on the petitioner's sound business reputation and outstanding 
reputation as a couturiere. USCIS may consider. such factors as the number of years the 
petitioner has been doing business, the established historical growth of the petitioner's business, 
the overall number of employees, and the occurrence .of any uncharacteristic business 
expenditures or losses. 

~ 

In this case, counsel states that his law office has . been involved in expensive lawsuits which 
have settled. However, counsel submits no financial evidence that these lawsuits have produced 
such income or net current assets to his firm such that the-lack of these kinds of funds from 2000 
to 2007 can be overlooked and the petition be approved based on the principles of Sonegawa. It 
is additionally noted that the submissions onmotion mention only settlements to lawsuits in 
2004 and 2005, which would have been included in the petitioner's financial information 
submitted. Going on record without supp6rting documentary evidence is · not sufficient for 
purposes of meeting the burden of ·proof in these proceedings. Matter of Soffici, 22 I&N Dec. 
158, 165 (Comm. 1998) (citing Matter ofTreasure Craft of California, 14 I&N Dec. 190 (Reg. 
Comm. 1972)). Based on a review of the underlying record and the materials submitted on 

submitted, the petitioner's net income is reflected on line 21 on the Form 1120S from 2005 and 
on line 18 of Schedule K in 2006 and 2007. 
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appeal and on motion, the AAO cannot conclude that the petitioner has established its continuing 
ability to pay the proffered wage. 

Counsel also reiterates that the beneficiary trained with the petitioner for 6 months and asserts 
that she is qualified for the position offered. As noted in the AAO's pri~r decision, the 
employment experience required by the terms of the Form ETA 750, which the petitioner 
originally designated, is two years in the job offered. It is further -noted that training and work 
experience are separate and distinct requirements. As stated in the AAO's previous decision, the 
documentation submitted indicated that the beneficiary was a lab assistant and a secretary-typist. 
Neither of these positions can be considered . as qualifying experience for the job offered as a 
bilinguallegal.secretary. 

The AAO finds that the petitioner. has not met its burden in establishing that it has had the 
continuing financial ability to pay the proffered wage or that the beneficiary possessed the requisite 
work experience required by the terms of the labor certification. The . burden of proof in these 
proceedings rests solely with the petitioner. The petitionerhas not met thatburden. Section 291 
of the Act, 8 U.S.C. § 1361. 

ORDER: The prior decision of the AAO on June 6, 2011, dismissing the appeal is affirmed. 
The petition remains denied. 


