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DATE: AUG 0 1 2013 OFFICE: NEBRASKA SERVICE CENTER FILE: 

INRE: Petitioner: 
Beneficiary: 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker Pursuant to Section 203(b )(3)(A)(i) 
of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)(A)(i) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) 
within 33 days of the date of this decision. Please review the Form I-290B instructions at 
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 

Thank you, 

}§v(.(o/ 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, Nebraska Service Center, denied the immigrant visa petition on 
August 18, 2010. The petitioner appealed to the Administrative Appeals Office (AAO), which 
denied the appeal on February 28, 2013. The petitioner filed a second appeal and the matter is again 
before the AAO. The appeal will be treated as a motion to reopen or reconsider and will be 
dismissed. 

The AAO dismissed the appeal because the petitioner failed to demonstrate the beneficiary 
possessed the minimum required experience, and failed to demonstrate it possessed the continued 
ability to pay the proffered wage. On April1, 2013, the petitioner filed a Form I-290B, marking Box 
B, stating it was filing an appeal and would provide additional evidence or a brief within thirty days. 
A brief and the petitioner's 2007 and 2008 Forms 1120S were submitted on May 13, 2013. 

The AAO's jurisdiction is limited to that authority specifically granted to it by the Secretary of the 
United States Department of Homeland Security. See DHS Delegation No. 0150.1 (effective March 
1, 2003); see also 8 C.P.R. § 2.1 (2004). AAO's jurisdiction is also limited to those matters 
described at 8 C.F.R. § 103.1(f)(3)(iii) (as in effect on February 28, 2003). 

The AAO does not have jurisdiction to decide appeals of its own decisions. However, as the 
petitioner's later brief is entitled "Motion to Submit Additional Materials in Support of Motion to 
Reconsider and Motion to Reopen," the AAO will treat the Form I-290B as a motion to reopen or 
reconsider. 

The AAO' s prior decision noted that the petitioner failed to establish that the beneficiary possessed 
the minimum required experience for the proffered job, and that the petitioner failed to provide 
evidence that it possessed the continued ability to pay the proffered wage from the priority date 
onward. 

On the Form I-290B, counsel stated that the petitioner would provide new evidence relating to the 
beneficiary's experience, and would also provide transcripts of the petitioner's tax returns for 2007 
through 2011. 

To date, the petitioner has not provided any new evidence of the beneficiary's experience, and has 
only provided its 2007 and 2008 federal income tax returns. We also note that 8 C.F.R. § 103.5 
governs motions to reopen and reconsider. Nothing in that section provides for the submission of 
new evidence or new arguments more than thirty days after a decision has been issued. 

The regulations at 8 C.F.R. § 103.5(a)(2) state, in pertinent part, that "[a] motion to reopen must state 
the new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence." Based on the plain meaning of "new," a new fact is found to be evidence that 
was not available and could not have been discovered or presented in the previous proceeding.1 

1The word "new" is defined as "1. having existed or been made for only a short time ... 3. Just 
discovered, found, or learned <new evidence> .... " Webster's II New Riverside University Dictionary 
792 (1984)(emphasis in original). 



(b)(6)

NON-PRECEDENT DECISION 
Page 3 

The motion fails to meet the standard of 8 C.F.R. § 103.5(a)(2), as the petitioner did not provide new 
evidence relating to the previous denial. 

The regulations at 8 C.F.R. § 103.5(a)(3) state that a motion to reconsider "must state the reasons for 
reconsideration and be supported by any pertinent precedent decisions to establish that the decision was 
based on an incorrect application of law or Service policy. A motion to reconsider a decision on an 
application or petition must, when filed, also establish that the decision was incorrect based on the 
evidence of record at the time of the initial decision." 

The motion fails to meet the standard of 8 C.F.R. § 103.5(a)(3), as the petitioner has not advanced an 
argument of legal error. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The motion to reopen or reconsider the petition is dismissed. The petition remains 
denied. 


