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DATE: AUG 0 1 2013 OFFICE: TEXAS SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S .. Citizenship 
and Immigration 
Services 

FILE: 

PETITION: Immigrant Petition for Alien Worker as an Unskilled, Other Worker to Section 203(b)(3) of 
the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. This is a non
precedent decision. The AAO does not announce new constructions of law nor establish agency policy 
through non-precedent decisions. 

Thank you, 

/~(fk 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, Texas Service Center, denied the employment-based immigrant visa 
petition. The petitioner appealed the decision to the Administrative Appeals Office (AAO). The 
appeal will be rejected as untimely filed. 

The petitioner must appeal an unfavorable decision within 30 days of service. 8 C.F.R. § 
103.3(a)(2)(i). If the unfavorable decision was mailed, the appeal must be filed within 33 days. 8 
C.F.R. § 103.8(b). An untimely appeal must be rejected as improperly filed. Neither the Act nor the 
regulations grant the AAO authority to extend this time limit. 

The filing date is the actual date of receipt at the location designated for filing. 8 C.F.R. § 
103.2(a)(7)(i). The appeal must be signed and submitted with the correct fee. Id. 

The director issued the decision denying the petition on August 5, 2008. The director properly gave 
notice to the petitioner that it had 33 days to file the appeal. The petitioner filed the Form I-290B, 
Notice of Appeal or Motion, on November 6, 2012, more than four years after the decision was 
issued. Accordingly, the appeal is untimely. 

On appeal, counsel asserts that neither he nor the beneficiary received a receipt or other 
correspondence regarding the instant petition. We note that the beneficiary is not an affected party. 
The term "affected party" means the person or entity with legal standing in a proceeding. It does not 
include the beneficiary of a visa petition. 8 C.F.R. § 103.3(a)(1)(iii)(B). The party affected in visa 
petition cases is the petitioner, and the beneficiary does not have standing to file an appeal in these 
proceedings. Matter of Dabaase, 16 I&N Dec. 720 (BIA 1979). 

USCIS records reflect that notice of the director's decision was mailed to the petitioner and to 
counsel, and that the notice to petitioner was returned as undeliverable. Notice to counsel was not 
returned and no new address for the petitioner was provided. Counsel provides a copy of the 
director's decision with the appeal but provides no explanation as to how or when he received the 
copy. Further, although counsel received a copy of the director' s decision, no evidence addressing 
the basis for denial was submitted. 

If an untimely appeal meets the requirements of a motion to reopen or reconsider, the appeal must be 
treated as a motion, and a decision must be made on the merits of the case. 8 C.F.R. § 
103.3(a)(2)(v)(B)(2). The official having jurisdiction over a motion is the official who made the last 
decision in the proceeding, in this case the Director, Texas Service Center. 8 C.F.R. 
§ 103.5(a)(l)(ii). As required by 8 C.F.R. § 103.3(a)(2)(ii)-(iv), the director reviewed the appeal 
prior to forwarding it to the AAO, and did not conclude that it met the requirements of a motion or 
otherwise warrant favorable action. 

The record has no evidence which suggests that the petitioner has the continued ability to pay the 
proffered wage as required by 8 C.F.R. § 204.5(g)(2), or that the beneficiary met all of the minimum 
requirements specified on the labor certification as required by 8 C.F.R. § 204.5(1)(3)(ii)(A). This 
must be remedied in future filings. 
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The untimely appeal must be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(v)(B)(1). 

ORDER: The appeal is rejected. 


