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DATE: · OFFICE: NEBRASKA SERVICE CENTER 
AUG 2 2 2013 

( 

INRE.1 .Petitioner: 
Beneficiary: 

U.S. Department ofl;l()mela~~ Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washin2ton. DC 20529-2090 ' 

u.s .. CitiZenship 
and Immigration 
Services 

FILE: 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional pursuant to Section 
203(b)(3) of the Imm1gratlon and Nationality Act, 8 O.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclose<} pl~ase fino ;the decision of the Administrative Appeals Office in your case. 
. . 

This js a non-precedent decision. The AAO ·does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may ·file· a motion to tecoji_sjger or a 
motion to reopen, respectively. Any motion must be filed oil a Notice of Appeal or Motion (Form I~290B) 
within 33 days of the date of this decision. Please review the Fonn 1-2908 iiistructiotts ~t 
http://www.uscis.gov/forms for the latest information on fee, filing lo~tjo11, 21.~d oth,er requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. · -

Thank you, 

~~ Yl\1-tM 
Ron Rosenberg ~ 
Chief, Administrative Appeals Office 

\'VW\V;11scis~go;v 
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DISCUSSION: the Director, Nebraska Service Center, denied the im,llljgr(lllt vis(}. petition. The 
matter is now on appeal before the Administrative Appeals Office (AAO). The appeal wil.l be 
suromctrily dismissed as abandoned pursuant to 8 C.P.R. § 103.2(b )(13)(i). 

The petitioner is anjilfonilation technology solqti<ms provider. It seeks to employ the beneficiary 
permanently in the United States as a progra.nuner. The. petitioner requ.ests cl(}.ssification of the 
beneficiary as a skilled worker 'pursuant to Section 203(b)(3)(A)(i) of the lmmigrcttiol) a:Q.d 
Nationality Act (the Act), 8 'U.s.c. § 1153(b )(3)(A)(i); 1 As required by statute, the petition is 
acrompanied by a, labor certification approved by the United States Department of Labor (DOL). 
The director's decision denying the petition concluded that the petitioner failed to submit sufficient 
evidence establishing that the beneficiary met the minimum requirements of the labor certification. 

Tb.e record shows tl~.at the appeal is properly filed and makes a specific allegation of error in law or 
fact. The procedupd history in . this case is do~mented by the record and incorporated into the 
decision. Further elaboration of the procedural history wiU be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See. Soltane v. DOJ, 381 F.-3d 143, 145 (3d 
Cii:. 2004). The .. AAO considers all pertinent evidence in the record, including new evidence 
propedy sqbmitted \lpon appeal.2 

· 

On · June 26, 2013, the AAO sent the petitioner a Notic.e of Intent to Dismiss cmd Req11est for 
Evidepce (NOID/RFE) with a copy to counsel of recOrd. The NOID/RFE ·asked the petitioner to 
submit evidence establishing that · the beneficiary possessed the education required by the labor 
certification as of the priority date. The NOID/RFE also a.sked tbe petitioner to submit evidence 
demonstrating that it had the ability to pay the benefiCiary the proffered Wage from the priority elate 

-···· --- ...... ----- ···· ·-
' ' 

1 
. Section 203(b)(3)(A)(i) of the liilmigtation and Nationality Act (the Act), 8 u.s.C. 

§ l153(b )(3)(A)(i), provides for the granting of preference classification to qualified il11Illigrants 
wbo are capable; at the ~hne of petitioning ·for classification under this paragraph, of performing 
sk.iUed labor ( req\li.tillg at least two years train:ing or experience), not of a temporary · nature, for 
which qualified workers are not available in the United States. See also, 8 C.P.R. § '204..5(1)(2). The 

·regulation a,t 8 C.F.R, § 2045(1)(3)(iiXl3) st<~,tes~ · 

If the petition is for a skilled worker, the petition must be accompanied by evidence 
that the alien meets the educational, training or experience, and any other 
requirements of the individual labor certifiCation, meets the · requirements for 
Schedule A designation, or meets the requirements for the Labor ·Market Information 
Pilot Prog,~ ·. OCC\lpation designation., The . minimum requirements for this 
classification.are at least two years of training or experience. 

2 The submission of additional e~idence on ap~eal is allowed by the instructions to 'the Fotni I-290B, 
which are incorpor~ted i.nto the regql~tions by 8 C.F.R. § 103._2(a)(1). The record in the instarit case 
provides no reason to preclude consideration of any of the documents newly sqbmitted on appeal. 
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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and subsequently. The. NOl.D/RFE allowed the petitioner 30 days in which to subniit a response. 
The AAO informed the petitioner that • fail11re to respond to the NOID/RFE would result in a 
dismissal of the appeaL 

As of the date of this decision, the petitiqp.~r has not responded to the AAO's NOID/RFE. The 
failure to submit .requested evidence that preclUdes a material line of i.nquiry shall be grounds for 
qe:gyip.g the petition. $ee 8 C.F.R. § 103.2(b)(14). Since the petitioner faile~I to respm1d to the 
NQID/RFE, tb.e '!ppe'!J will be summarily dismissed as abandoned pursuant · to 8 C.F.R· 
§ 103.2(b)(13)(i). 

13eyon.q the decision of the director ,2 the AAO finds · that the petitioner has also failed to est'!blisb its 
ability to pay the proff¥red wage as of tbe priority date and · continuing until the beneficiary obtains 
lawful pet:irtanent residenee. See 8 CF.R. § 204.5(g)(7). · · 

In determining the petitioner' s ability to pay the proffered wage, USCIS first examirtes whether the 
petitioner has paid the beneficiary the ·fitU _ proffer~d wage ea.cb ye(!r from the priority date. If the 
petitioner has not paid the benefiCiary the full proffered wage each year, USCIS will next examine 
wbetb~r the petitioner had sufficient net income or net current assets to pay the difference between 
the wage paid, if any, and the proffer~d Wag¢.3 Iftb.e petitioner1s net income or net current assets is 
not sufficient to demonstrate the p~titionet' s ability to pay the proffet:ed wage, USCIS may also 
cqnsider the .overall magnitude of the petitioner's business activities. S~e Matter ofSonegawa; lZ 
I&N Dec. 612 (Reg'l Comm'r l967). 

In the NOID/RFE dated June 26, 2013, the AAO noted that the record does nqt contain sufficient 
evidence establishing that the petitioner possessed the continuing ability to pay tbe proffered wage 
since the priority date of March 16, 2012. To supplement the rec_otd the AAO requested tba.t the 
peti.tiolier submit its COI11plete federal tax return for 2012 aS well . as any Internal Revenue Service 
(IRS) :Forn1s W-2, Wage '!A<fTax St<tte.roents, or IRS Forms 1099-MlSC, Miscellarteous ]ncoiile, 
issued to the ben~ficiary by the petitio~er in 2012. 

In the instant. case, the petitioner did not demonstrate that it employed the benefic_iary i_n ZOl2. Th.e 
petitioper also did not submit its complete federal ta:X return for 2012. Flirthet, the petitioner failed to 

~- An application pr petitio'n that fails to comply with the technical requirements of the law may be 
denied bytb.e. MO even if the Service Center does not identify all of the ·grounds fot denial in the 
iniHa.l decision. S~c Spencer Ente_;prises, Inc. v. l/nited States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (91

h Cir. 2003); see also· Soltane v. VOJ, 381 F.:3d 14$, 145 (3d Qir. 
2004) (noting that the AAO conducts appe!late review on a de novo basis). · · · 
3 See Rive.rStrcet/Jonu,{s, LLC v. Napolztflno, 558 F.3d 111 (151 Cir. 2009); Elatos RestaurantCotp. 
v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986); Tongatapu lfoodcraft Hawaii, lAd: v .. Feldman, 
736 F.2d 1305 (9th Cir. 1984)); Chi-F'eng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989)~ K.CP. Food Co; v. Sava; 623 F. Supp. 1080 (S.l).N.Y. 198,5); flbcda v. Palmer, 539 F. Supp. 
647 (N.D. IlL 1982), ajf'd, 703 F.2d 571 (7th Cit. 1983); and Taco Especial V; Napo/itqno, 696 F. 

. . . ... .. . · .· . .. . . . .· . . . . ( 

Supp. 2d 873 (E.D. Mich. 2010), affd, No. 10-1517 (6th Cir. filed Nov. 10, 2011). . · 
. . I .. 



(b)(6)

NON-PRECEDENT DECISION 

establish that factors similar tO Sonegawa eJ.Cisted in the in,stant case, ·which would permit a conclusion 
that the petitioner had the ability to pay the proffered wage despitp any shortfall in wages paid to -the 
})enefici'¥"}',net income, and net current assets. 

Accordingly, after considering the totality of the circu.tn.staJlceS, the petitioner has also failed to establish 
its continuing ability to pay the proffered wage to the beneficiary since. the priority date. 

Tbe petit_iop will })e denied for the above stated reasons, with each considered as an independent and 
alternative basis for deniaL In visa petitio11 proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 u.s.c. § 1361; Matter 
o[Otiende, 26 I&N Dec. 121, 128 (BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


