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DISCUSSION: The Director, Texas Service Center denied the immigrant visa petition and the 
Administrative Appeals Office (AAO) dismissed a subsequent appeal on June 5, 2013. The matter is 
again before the AAO on a motion to reopen and a motion to reconsider. The motion to reopen will be 
granted and the matter reopened. The motion to reconsider will be granted and the matter reconsidered. 
The AAO's prior decision of June 5, 2013 will be affirmed. The petition will remain denied. 

The p~titioner describes its business as "specialized software consulting." It seeks to employ the 
beneficiary permanently in the United States as a programmer analyst. As required by statute, the 
petition is accompanied by a Form ETA 750, Application for Alien Employment Certification (labor 
certification), approved by the United States Department of Labor (DOL). The director determined 
that the petitioner had not established that the beneficiary had the education required to meet the 
terms of the certified labor certification. The director denied the petition accordingly. The AAO 
dismissed the petitioner's appeal from the director's decision finding that the petitioner failed to 
establish that the beneficiary met the minimum educational requirements of the offered position as 
set forth on the labor certification by the priority date, and that the petitioner failed to establish the 
continuing ability to pay the proffered wage of the present beneficiary plus other sponsored workers 
from the worker's respective priority dates onward. 

The record shows that the motion to reconsider is properly filed. The procedural history in this case 
is documented by the record and incorporated into the decision. Further elaboration of the 
procedural history will be made only as necessary. 

The regulation at 8 C.F.R § 103.5 provides in pertinent part that "a motion to reopen must state the 
new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence." "New" facts are those that were not available and could not reasonably 
have been discovered or presented in the previous proceeding. A motion that does not meet 
applicable requirements shall be dismissed. 8 C.P.R.§ 103.5(a)(4). 

As noted above, "a motion to reopen must state the new facts to be provided in the reopened 
proceeding and be supported by affidavits or other documentary evidence." "New" facts are those 
that were not available and could not reasonably have been discovered or presented in the previous 
proceeding. A motion that does not meet applicable requirements shall be dismissed. In this 
instance the petitioner submitted additional documentation concerning the priority dates of other 
workers it has sponsored as those petitions relate to the petitioner's ability to pay the proffered wage 
of the present beneficiary and those workers in relevant years. The motion to reopen is granted and 
the proceeding is reopened for consideration of the new evidence submitted. 

A motion to reconsider must: (1) state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application of 
law or users policy; and (2) establish that the decision was incorrect based on the evidence of 
record at the time of the initial decision. 8 C.P.R. § 103.5(a)(3). A motion that does not meet 
applicable requirements shall be dismissed. 8 C.P.R.§ 103.5(a)(4). 
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Counsel states, on motion, that the petitioner has established that the beneficiary meets the education 
requirements of the Form ETA 750 and that the petitioner has established the ability to pay the 
proffered wage of the present beneficiary and other sponsored workers from all workers respective 
priority dates. The AAO does not agree. 

As noted by the AAO in its June 5, 2013 decision dismissing the petitioner's appeal, the petitioner 
failed to establish that that the beneficiary meets the education requirements of the Form ETA 750 as 
nothing shows that the beneficiary has four years of college in the required field of study (Computer 
Science, Engineering or Math) and a bachelor's degree as required by the terms of the labor 
certification. The petitioner has failed to state any equivalency requirement on the Form ETA 750, 
and the petitioner has not established that the beneficiary's combined education would be equivalent 
to a U.S. bachelor's degree for consideration as a skilled worker. 

The petitioner asserts in its motion that the beneficiary's education is equivalent to a U.S. bachelor's 
degree in a required field of study (Computer Science, Engineering or Math). Based on the 
combination of a three-year foreign degree and an unaccredited program of study combined.1 Prior 
to issuance of its decision, the AAO sent the petitioner a Request for Evidence (RFE) related to 
deficiencies in the beneficiary's education, recruitment if the petitioner contended it allowed for an 
equivalency,2 and related to the petitioner's ability to pay multiple workers. As required by the 
Form ETA 750, the offered position in this instance requires four years of college culminating in a 
Bachelor of Science degree in Computer Science, Engineering or Math and two years of experience 
in the job offered or two years of experience as a systems analyst. The record shows that the 
heneficiarv nossesses a Bachelor of Commerce degree from 

India. As discussed by the AAO in its June 5, 2013 decision, that degree is 
deemed to be comparable to three years of university study in the United States. The petitioner 
further asserts that the beneficiary's "Advanced Diploma" in Software Technology and Systems 
Management from the 

combined with the beneficiary's Bachelor of Commerce degree is the foreign 
equivalent of a Bachelor's degree in the United States in Computer Science. The AAO concluded in 
its June 5, 2013 decision that the beneficiary's diploma from could not be considered as 
is not an accredited educational institution in India. The petitioner asserts in its motion to reopen 
and motion to reconsider that applicable regulations do not require that degrees or diplomas be 
issued by accredited institutions and that the AAO has, therefore, erred in dismissing the its appeal.3 

Without accreditation, the value of the academic equivalent, if any, cannot be ascertained. 

1 The AAO noted in its RFE that was unaccredited and sought information from the petitioner 
to overcome this issue. Nothing was submitted. 
2 The petitioner failed to submit any documentation related to its recruitment, and failed to state any 
equivalency in Form ETA 750. 
3 It is noted that neither evaluation of the beneficiary's education submitted by the petitioner 
(evaluations were submitted from 
International) assigned any academic value to t] Each evaluation stated 
that the beneficiary's Bachelor of Commerce degree was equivalent to a four-year Bachelor of 
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Counsel alleges, "USCIS is imposing an additional 'implied' requirement" related to accreditation 
and cites to Kazarian v. USCIS, 596 F.3d 1115 (9 Cir. 2010). Counsel cites to Kazarian for the 
proposition that users may not "unilaterally impose novel substantive or evidentiary 
requirements." !d. at 1121. As the AAO's prior decision discusses, in order for a foreign degree to 
be deemed equivalent to a United States degree, that degree must have been obtained from an 
accredited institution of higher learning in the country where the degree was earned. In this instance, 

was established in November 1945 as a 
"national level Apex Advisory Body to conduct survey[s] on the facilities on technical education and 
to promote development in the country in a coordinated and integrated manner." See 
http://www.aicte-india.orglaboutus.htm (accessed August 26, 2013). has the "statutory 
authority for planning, formulation and maintenance of norms and standards, quality assurance 
through accreditation, funding in priority areas, monitoring and evaluation, maintaining parity of 
certification and awards and ensuring coordinated and integrated development and management of 
technical education in the country." !d. A~ ensures the foundation of norms and standards, 
the educational value of an unaccredited institution cannot be properly assessed. Based on a review 
of the website, is not an accredited 
institution in India either now, or at the time that the beneficiary completed his program of study. 
See (accessed August 26, 2013). The credential will 
not be considered and the petitioner's motion does not establish that the AAO's June 5, 2013 
decision was based on an incorrect application of law or [USCIS] policy; and that the decision was 
incorrect based on the evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). 

Counsel's reliance on Kararian is misplaced. The failure to document by a preponderance of the 
evidence that the beneficiary possessed the minimum qualifications for the position offered is not a 
novel substantive or evidentiary requirement. It is established that, in visa petition proceedings, the 
burden is on the petitioner to establish eligibility for the benefit sought. See Matter of Brantigan, 11 
I&N Dec. 493 (BIA 1966). The petitioner must prove by a preponderance of evidence that the 
beneficiary is fully qualified for the benefit sought. Matter of Martinez, 21 I&N Dec. 1035, 1036 
(BIA 1997); Matter of Patel, 19 I&N Dec. 774 (BIA 1988); Matter of Sao Hoo, 11 I&N Dec. 151 
(BIA 1965). Here, as set forth fully in the AAO's June 5, 2013 decision, the petitioner has failed to 
do so. 

The AAO also determined in its decision dated June 5, 2013 that for the years 2003 through 2010, 
the petitioner's tax returns would state sufficient net income to pay the difference between wages 
paid to the beneficiary and the full proffered wage.4 However, as will be discussed below, the 
petitioner has filed numerous petitions for other workers throughout its history and it will be 
necessary for the petitioner to not only establish the ability to pay the required wages of the present 

Business Administration degree from an accredited institution of higher education in the United 
States. Neither stated that the degree was in the Computer Science, Engineering or Math as required 
by the Form ETA 750. 
4 The petitioner's tax returns also showed the ability to pay the difference between the proffered 
wage and wages paid to the beneficiary in years 2003, 2004 and 2005 based upon the petitioner's net 
current assets, prior to consideration of the petitioner's other sponsored workers. 
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beneficiary, but of those workers also. The petitioner partially responded to a request for evidence to 
provide information about the other sponsored workers so that it could be determined whether or not 
the petitioner had the ability to pay the wages of those workers in addition to the proffered wage of 
the present beneficiary. As previously stated in the AAO's decision dated June 5, 2013: 

[E]ven if the petitioner's submissions in this regard are accepted as accurate and 
complete for the purpose of this discussion, the petitioner has not established the ability 
to pay the wages owed to the present beneficiary and the wages of all other sponsored 
workers. For example, the petitioner submitted in response to the AAO's RFE 
(designated as CHART 2) a "List of Active 1-140 petitions (Approved/Pending) filed by 
[petitioner]." Using that exhibit alone, the petitioner would need to establish the ability 
to pay wages of $1,577,994 in 2003. The exhibit shows wages paid to these workers in 
2003 of $524,490.24. The difference between the proffered wages of these workers and 
the wages actually paid is $1,053,453.76. The petitioner's tax returns show 2003 net 
income of $74,698 and net current assets of $59,725. The record does not establish the 
ability to pay the proffered wages of all sponsored workers in that year. The same 
analogy holds true for other years such as the 2005 tax year. The record does not, 
therefore, establish the petitioner's ability to pay the proffered wages of all sponsored 
workers from their respective priority dates onward through an examination of wages 
paid to those workers plus the petitioner's net income or net current assets. 

In the petitioner's motion to reopen and motion to reconsider the petitioner asserts that it had the ability 
to pay the proffered wage of the other sponsored workers in the 2003 example year referenced by the 
AAO when considering those worker's proffered wages prorated. from their respective priority dates 
and the total wages paid to those workers by the petitioner in 2003. The petitioner states that the 
prorated wages considered from each priority date would total $516,506.84 and that it paid wages to 
those workers totaling $524,490.24. AssUming the petitioner's wage calculations as correct, it still has 
not established the ability to pay the wages of those workers in 2003. The AAO will not consider 12 
months of income towards an ability to pay a lesser period of the proffered wage any more than we 
would consider 24 months of income towards paying the annual proffered wage. While USCIS will 
prorate the proffered wage if the record contains evidence of net income or payment of the 
beneficiary's wages specifically covering the portion of the year that occurred after the priority date 
(and only that period), such as monthly income statements or pay stubs, the petitioner has not 
submitted such evidence. The AAO noted in its prior decision that as another example, the 
petitioner had also failed to establish its ability to pay the proffered wages of its sponsored workers 
in 2005. The petitioner did not address the 2005 year in its motion to reopen and motion to 
reconsider. The petitioner has not established the ability to pay the proffered wages of all sponsored 
workers, or the difference between the proffered wages and wages paid to those workers, from the 
respective priority dates of those workers onward and the AAO's prior decision shall remain 
unchanged in that regard. 

As another example, the proffered wages of other sponsored workers in 2009 totaled $1,619,802.28. 
According to the petitioner's chart (CHART 2) it paid those sponsored workers wages of 
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$1,212,073.51. Thus, it would be necessary for the petitioner to establish the ability to pay the 
difference between the proffered wages and wages actually paid to those workers, $407,728.77. The 
petitioner's 2009 tax return states a net income of $72,224 and net current assets of ($420,402), neither 
of which are sufficient to pay required wages in that year. 

The petitioner has not established its continuing ability to pay all sponsored workers in each year 
from their respective priority dates onward and, therefore, has not established its ability to pay the 
instant beneficiary's proffered wage. USCIS records show that the petitioner has filed in excess of 
700 petitions for other workers since its establishment. The petitioner's tax returns for 2008, 2009 
and 2010 show significant sums of negative net current assets. The petitioner submitted, on motion, 
no additional evidence as to its business reputation and the record does not establish that based on 
the petitioner's reputation in the industry it is more likely than not that the petitioner has maintained 
the continuing ability to pay the proffered wages of all sponsored workers from their respective 
priority dates onward. Thus, assessing the totality of the circumstances in this individual case, it is 
concluded that the petitioner has not established that it had the continuing ability to pay all required 
worker's proffered wages. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg'l Comm'r 1967). 

Furthermore, the motion shall be dismissed for failing to meet an applicable requirement. The 
regulation at 8 C.P.R. § 103.5(a)(1)(iii) lists the filing requirements for motions to reopen. Section 
103.5(a)(l)(iii)(C) requires that motions be "[a]ccompanied by a statement about whether or not the 
validity of the unfavorable decision has been or is the subject of any judicial proceeding." In this 
matter, the motion does not contain the statement required by 8 C.P.R. § 103.5(a)(1)(iii)(C). The 
regulation at 8 C.P.R. § 103.5(a)(4) states that a motion which does not meet applicable 
requirements must be dismissed. Therefore, the motion must also be dismissed because the instant 
motion did not meet the applicable filing requirements listed in 8 C.P.R. § 103.5(a)(1)(iii)(C), 

ORDER: The motion to reopen and motion to reconsider are granted and the petition is reopened for 
reconsideration. The previous decision of the AAO dated June 5, 2013 is affirmed. The 
petition remains denied. 


