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u.s. Department .OfHomeland ,Security 
U.S. Citizens.I:Jjp ang lJ!lllligr~tioll St:rvices 
AdministrativeAppea_ls Office (AAO) 
20 Massachuset~Ave,, N.W,, 1\fS :?090 
Washington, DC 20529-201)0 

U.S. ~itizenship 
cmd Immigration 
Services 

bATE: 
DEC 0 ·s 2013 

OFFICE: TEXAS SERYJCE CENTER FILE: 

INRE: Petitioner: 
Beneficiary: . 

l$.migrant PetHion for Alien Worker as a Skilled Worker or Professional Pursuant' to 
S~ction 203(b)(3) of the Immigration and Nationality Act (the Act), 8 u.s.c . . 
§ 1153(b)(3) . 

bN BEHALF OF l;>ETITlONER: 

SELF-REPRESENTED 

INSTRUCTIONS: ) 

Enciosed please find the decision Of the Ad.fi).inistta.tjve t.\pp_~c,Us O{fice (AAO) in your case. 

Tbjs 'is 11 oon-prec~dent decision. The (\A.O does not announce new constructions of law nor es.ta.blish 
agency policy through noihprecedent d~cision.s, If you beU~ve the AAO incorrectly applied current law 
or policy to your case or if you seek to present new factS fot consid~ratioiJ, you nillY .file a motion to 
reg>osiq~r or a tnot_ion to reopen, respectively. Any motion must be filed on a Notice of Appeal or 
Motion (Fortn I-490(3) within 3~ dll.ys of the date of this decision. Please review the Fotm. 1-2908 
. -- -- I . . .. 

instructiQils at bttp:/lwww.us~is.g()v/form~ fQr tb~ l~test information on fee, tiling location, alid 
other requirements. See also 8 C.F.R. § 103 • .$. D.o J:iQt file a motion directly with the AAO. 

Thank you, 

p; / '" ~~enberg .· 
C~jef, Administrative Appeals Qffice 

···.·· •· is -
WWW·IISC . • g~v 
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DISCUSSION: The Director, Texas Service Center (director), denied the employment-based 
immigrant visa petition. The Administrative Appeals Office (MO) dismissed the subsequent 
appeal. -The matter is now before the AAO on a motion to reopen and a motion to reconsider.1 

The motipps will be granted, the previous decision of the AAO will be affirmed, and the petition 
will remain denied. 

The petitioner describes itself as a retail store. It seeks to permanently employ the beneficiary in tbe 
United States as a manager. The petitioner requests classification of the beneficiary as a skilled 
workerpwsuant to section 203(b)(3)(A) of the hnmigration and Nationality Act (the Act), 8 U.S~C. 
§ 1153(b )(3)(A). The petition is accompanied by ~ ForiiJ. ETA 750, Application for Alien 
Employm~ilt Certification (labor certification), certified by the U.S. Dep~rtment of Labor 
(DOL).2 The priority date of the petition, which is the date the DOL accepted tbe labor 
certification for processing, is October 1, 2004. See 8 C.F.R. § 204.5(d). 

The director's decision denyin.g the petition concluded that the petitioner failed to demonstrate 
that it has the continuing ability to pay the proffered wage as of the priority date onward and that 
the beneficiary meets the minimum requirements set forth on the labor certifi~tion. The director 
also concluded that the petitioner and the beneficiary made willful misrepresentations on tbe 
labor certification and submitted a fraudulent document in support of the beneficiary's claimed 
experience, and invalidated the labor certification. 

On appeal, the AAO found that the petitioner does not have the continuing ability to pay the 
proffered wage and the beneficiary fails to meet the req-pi.rements of the labor certification, and, 
thus, does not qualify for preference visa classification under section 203(b )(3) of the Act. The 
AAO affirmed the director's conclusion that the beneficiary misrepresented a material fact and 
the invalidation of the la,bor certification. 

the procedural history in this case is documented by the record and incoTJX>ra,ted into the 
deci~i.on, Further elaboration of the procedural history will be made only as necessary. 

1 The attorney . who filed the Form I-290B, Notice of Appeal or M~tion, 
submitted a Form G-28, Notice of Entry of Appearance as Attorney or Accredited 
Representative, sig~Jed by the beneficiary and not by the petitioner. Further, oil November 5, 
2013, Ms. license to practice law was suspended. As such, the AAO will accept all 
argUments made by counsel as if made by the petit.loner, but will not provide a copy of this 
decision to counsel. , · 
2 This petition involves the substitution of the labor certification beneficiary. The substitution of 
beneficiaries was formerly permitted by the DOL. On May 17, 2007, the DOL issued a final rule 
prohibiting the substitution of beneficiaries on labor certifica,tions effective July 16, 2007. See 
72 Fed. Reg. 27904 (codified at20 C.F.R. § 656). Since another beneficiary has not been iss1.,1ed 
lawful penna,pept residence based on the labor certification, the requested substitution will be 
permitted. 
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The AAO conducts appellate review op a de novo basis. See §oltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004). The AAO considers all pertillent evidence in the record, including new evidence 
properly submitted upon motion. · 

On motion, the petitioner subroits a brief, a letter of intent of sale for the beneficiary'.s · dry 
cleanin~ business and copies of documentation already in the record. 

8 C,F.R, § 103.5(a) provides, in pertinent part: 

(2) Requirements for motion to reopen. 
A motion to reopen mt~st state the new facts to be provided in the reopened 
proceeding and be supported by affidavits or other docu!Dentary evidence ... 

(3) Req~Jtrl:mt:.~ts for motion to reconsider_. 
A motion to reconsider must s_tate tbe reasons for reconsideration and be 
supported by any pertinent precedent decisions to establish tbat the decision was 
based on a:v incorrect application of law or Service pplicy. A motion to reconsider 
a decision on an application or petition m\lst, when filed, also establish that the 
decision was incorrect based on the evidence of record at the time of the initial 
dec~sion. 

On motion, the petitioner contends that nothing in the record reflected the petitioner's inability to 
pay the proffered wage, the petitio·ner has be.en ~n business for many years, has historical growth 
and has exhibited the overall financial ability to_ pay the proffered wage. The. petitioner states that 
the benefici~y does have a· true intent ·to work for the. petitioner, wbich ~s sqpported by the 
beneficiary's letter of intent to sell his dry cleaning business. Finally, the petitioner contends thiit 
.there was .no misrepresentation made on the labor ·eertification. 

The regulation at 8 C.P.R.. § 204.5(g)(2) states in pertinent part" 

Abllity of pto$p~ctive ¢mployei to pay wage. Any petition filed by or for an 
employment-based iriurtigtant Which requires a.n offer of employment must be 
accompanied by evidence that the prospective United States employer has th~ 
ability to pay the proffered wage. the petitioner must demonstrate this <1bil.ity at· 
the time the priority d.ate is establis_hed and continuing until the beneficiary 
obtains laWful petmanent residence. Evide11ce of thi_~ ability shall be either in the 
form of copies of aniiual reports, federal tax returns, or audited ·financial 
statements. 

The petitioner must demonstrate the contirtuing ability to pay the proffered wage beginning Oil 
October l, 2004, the priority date, which is the date the Fotlil ETA 750 was accepted for 
processing by the DOL. See 8 C..F.R. § 204.5(d). the proffered wage as stated .on the Form 
ETA 750 is $40,857 pet yea,r. · · 
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The record before the director closed on January l8., ?012 with the receipt by the director of the 
petitioner's :response to his notice of intent to deny (NOI.P), The petitioner's 2011 tax return was 
not yet due; therefore, the petitioner's 2010 tax return is the l~test remrn available. On the 
~tition, the petitioner claimed to have .been eStablished in 1999; to employ four employees, to 
have $_2/~ roiUi_on in gr()ss a,nnual i.ncome, and $19,007 in net ailliuhl income. 

As advised in the AAO's decision, the record d_oes· not d¢rooA$trate that the beneficiary has eVer 
been employed by the petitioner · and the petitioner has still not stibmittec;i its 2006 and 2007 tax 
retl!ms, As discussed 1n the AAO's de.cision, the petitioner's tax :returns reflected the following 
information:3 · .- · -
. - . . . - I 

B3bmce Due to 
T;.x Calculation of Net Inst.3.t:tt 

Year Netlncpme Curr~nt Assets W-2Wage Beneficiary 
2004 $33,276.00 $44,002.00 $0.00 $40,857;00 
2005 $19,007.00 $42,151.00 $0.00 $40,857.00 
2006 UNKNOWN UNKNOWN $0.00 $40 857.00 

. ' . . 

2007 UNKNOWN UNKNOWN $0.00 $40,857.00 
2008 $41,468.00 $83,463.00 $0.00 $40,857.00 
2009 ($19,184.00) $57,211.00 $0.00 $40,857.00 
2010 ($80,090.00) $17,987.00 $0.00 $40,857.00 

Thus, with the exception of 2008, the petitioner did. not have sufficient net income to pay the 
proffered wage of $40,857 and did not nave sufficient net current assets to pay the proffered 
wage of $40,857 in 2004, 2006, 2007, and 2010.4 

3·The AAO notes that it failed to provide the petitioner's net current assets for 2008 and includes 
those amounts in tbe current decision. Where an S corporation's income is exc,usively from ~. trcroe 
or busirtes:s, USClS considers net income to be . the' figure for ordinary income, shown on line 21 of 
page one of the petitioner's JRS Form 1120S. However, where. art S corporation has ii.lCOille, 
creditS, .deductions or-.other adj:ust.rp.e!}t$ from sources other than a trade or business, they are 
reported on SchedUle K. If the Schedule K 11~ relev~t entries for additional ineome, credits, 
deductions· or other adjuStments, net income is fowul OI.lliP.e 23 (1997-2003) line 17e (2004-2005) 
line 18 (2006-2011) of Schedule K. See Instructions for Form 1120S, at 
bttp://www.irs.gov/pub/lrs-pdf/i1120s.pdf (accessed on 1 Novembe,r 40, 201_3) (indicating that 
Schedule K is ~ SlJIP.JI;lAfY schedule of all shareholders' shares of the corporation's tncome, 
deductions, credits, etc.). The AAO's previous decision listed the. net income from page 1 of the 
t~x returns for all relevant yeats. However, the AAO \Vithdr~ws Uies.e findings for 2004 and 2010 
and finds the uet ipcome for those years to be as :reflected in the below table a1.1d on the relevant 
Schedule K.s. 
4 Because the petitioner failed to svbmit evidence est~blisbing its ability to pay the proffered 
wage in 2006 i:l.nd 2001, the AAO must conclude · that the petitioner did Qot b,ave. (he mit income 
ot net current assetS' to pay tbe proffered wage in 2006 and 2007. 
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However, on motion, the petitioner ~ontends that the record does not reflect the petitioner's 
inability fo pay the proffered wage, the petitioner has . .been in b1;1sin_ess for many years, has 
historic~! growth and-has exhibited the overall financial ability to pay the proffered wage. As 
discussed in the AAQ's decision, tbe petitioner in the Instant case has failed to demonstrate its 
ability to pay the proffered Wage for several years. Furthermore, the eviclence in the record does 
Q.Ot demonstrate the petitioner's historical growth since its inception, nor does it demo11strate . its 
reputation in the industry. While the petitioner contends that it has the overall ability tO pay the 
proffered wage, it failed to submit its 2006 and 2007 t~ retums, thereby preventing the AAO 
from rendering a decision as to whether the petitioner had the ability to p~y-the proffered wages 
in those years: The petitioner was put on notice of this deficiency in the ditectot'·s de¢ision and 
the previous decision of the, AAO, put: the petitioner continues to fail to explain the absence of 
this required evidence. The non-existence or other unavailability of required evidence creates a 
presumption of ineligibility. 8 C.F.R. § 103.2(b )(2)(i) . . The petitioner has falled to provide any 
evidence enumerated in 8 C.F.R. § Z045(g)(2) to demonstrate its ability to pay the proffered 
wage in 2006 and 2007. While the regulation allows acldition~ material '~in appropriate cases," 
the peti_doner ·in this case has' not demonstrated why the documentation specified at 8 C.P.R. 
§ 204.S(g)(2) is -inapplicable Qr otherwi.se paints an-inaccurate financial pietute of the petitionet:. 
Additionally, the tax return..S in the record reflect that the petit_iop.er's ~oss receipts have steadily 

. decreased from 2009 through 2010. Considering the totality of the circ1;1mstances, the petitioner 
fails to demonstrate that it had the conHnuing ability to pay the beneficiary from the priority date 
onward. 

On motion, the petitioner states that the beneficiary has intent to work for th~ petitioner, which is 
supported by the beneficiary' s letter of intent to sell his dey cleaning bu:siness; h_Qwever, the 
AAO's decision does not question the beneficiary's intent to work for the petitioner and suGb 
~tent has no beaiihg on whether tbe p~tiHoner bas established its ability to pay the proffered 
wage or the misrepresentation discussed in the AAO's 4e<;isi.on regarding the labor certification. 

Tbe Form ETA 750, items 14 and 15, set forth the miflimum education, training, a.n_d e:xperience 
tbat ~ beneficiMY must have for the position of a manager. Specifically, in the in.s.tliiJl C:.l:lS~, the 
petitioner indic~ted tb.~t the proff~red position requires a miniinuin of two years of e:xperience in 
the job offered. Item 13 ·of the Fofll} ·ETA 750 lists the following duties·: "Oversee retail 
operations. Pi;oVide customer service. Hire ai_Id train employees. Prepare deposit and cash 
reconciliation. Formulate pricing policies. Mai_n@_n inventory and equipment" On the Form 
750B, the beneficiary artd petitioner, claimed that the beneficiiD i~ qualified for the proffered 
position through his employment as a manager at Texas from June 
1993 to Aug1;1st 199$. 

· .First, the petitioner did not provide and still ·does not provide on motion, evidente which meets 
tbe requirements of 8 C.P.R. § 204.5(1)(3)(ii)(A) regarding letters from q11.alifying employers for 
the above:..referenced e:xpe.ri_ence. Second, as discussed in the AAO's decision, tbe petitioi;te.r 3Ad 
the beneficiary wil~fu:lly misrepresent~~ the bei.IeticF 's experience on the fro~ ETA 750 
because the beneficiary's purported former employer, _ was no,t m existence as a 
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company during the benefici~'s claimed employment dates. See Matter of Ho, 19 I&N Dec. 
582, 591 (BIA 1988). On appeal, counsel asserted that the fact that the company was not 
registered does not mean the company was not operating a,Qd em loying the beneficiary. 
However, on motion the petitioner submits no evidence of existence or 
opera.tion during the <;lahned period of employment. Without documentary evidence, the 
assertions of counsel will not satisfy the petitl.oner' s burden of proof. The unsupported 
assertions of eounsel do not constitute evidence, See Matter of Obaigbena, 19 I&N Dec. 533, 
.534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 
17 I&N Dec. S03, 506 (BIA 1980). 

On motion, the petitioner contends that there was no misrepresentation made on the labor 
certification; however, the petitioner did not provide any indepe11dent, objective evidence to 
overcome the inconsistencies in the record regarding the beneficiary's qualifying e~perlence. See 
Matter of Ho, 19 I&N Dec. at 591 and Matter of Leung, 16 I&N Dec. 2530 (BIA 1976). Tbe 
petitioner has also failed to cite any precedent, regulations or law to establish that the AAO erred 
in rendering its decision regarding the misrepresentation 011 the labor certification. 

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the 
immigration benefit sought. Section 291 oftbe Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here, that burden has not been met. 

ORDER: · The motions are granted, Upon reopening and reconsideration, the AAO's 
previous deciSion, dated June 24, 2013, is affirm¢d. The petition will remain 
denied. The labor certification remainS invalidated. 


