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Date: Office: 

FEB 0 1 2013 
INRE: Petitioner: 

Beneficiary: 

NEBRASKA SERVICE CENTER 

U.S. Department of Homeland Security 
·u.s. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u.s. c.~tizenship 
and Immigration 
Services 

FILE: 

PETITION: Immigrant Petition. for Alien Worker as a Skilled Worker or Professional pursuant to 
Section 203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed ·please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning you'r case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing.such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
direct.ly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed 
within 30 days ofthe decision that the. motion seeks to reconsider or reopen. 

Thank you, 

~-
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: On February 22, 2011 the Administra~ive Appeals Office (AAO) dismissed the 
appeal and affirmed the decision of the Director, Texas Service Center (the -director). The 
petitioner has now filed a motion to reconsider the AAO's decision. The motion will be 
dismissed, and the denial of the petition will remain undisturbed. 

. . 

The petitioner is a communications installation company. It seeks to employ the beneficiary 
permanently in the United States as a communications consultant, 1 pursuant to section 
203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 11S3(b)(3)(A)(i).2 

· 

As required by statute, the petition is accompanied by a Form ETA 750, Application for Alien 
Employment Certification, approved by the United States Department of Labor (DOL). The 
AAO dismissed the appeal, finding that the petitioner did not have sufficient net income or net 
current assets to pay the proffered wage from the priority date, specifically from 2001 to 2004. 

On motion to reconsider, counsel for the petitioner asserts that it was an error that the AAO did 
not consider the amounts paid to the beneficiary in 2001 and 2002. Counsel also states that the 
AAO failed to consider the magnitude of the petitioner's business activities and investment. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004). 

A motion to reconsider must state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application 
of law or USCIS policy. A motion to reconsider a decision on an application or petition must, 
when filed, also establish that the decision was incorrect based on the evidence of record at the 
time of the initial decision. 8 C.F.R. § 103.5(a)(3). A motion that does not meet applicable 
requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). 

1 We note that the petitioner listed the job title as communications on the Form 1-140. To 
determine whether a beneficiary is eligible for an employment based immigrant visa, United States 
Citizenship and hnmigration Services (USCIS) must examine whether the alien's credentials meet 
the requirements set forth in the labor certification. In evaluating the beneficiary' s qualifications, 
USCIS must look to the job offer portion of the labor certification to determine the required 
qualifications for the position. USCIS may not ignore a term of the labor certification, nor may 
it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N 
Dec. 401, 406 (Comm'r 1986). See also, Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); 
K.R.K. Irvine, Inc. v. Landon, 699F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of 
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

2 Section 203(b)(3)(A)(i) . of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b )(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 
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Here, counsel requests the AAO to ·consider the gross sales or receipts received by the 
·beneficiary in.2001 and 2002· as evidence of the petitioner's ability to pay. According to his U.S. 
Individual Tax Return Form 1040, Schedule C, Profit or Loss from Business (Sole 
Proprietorship), the beneficiary earned $6,000 and $13,200 in gross sales or receipts in 2001 and 
2002, respectively. Counsel stated on appeal that the beneficiary earned all of the amounts 
above from the petitioner. 

However, as noted earlier, the record does not include any a~mpanying Forms W-2 or 1099-
MISC to demonstrate that counsel's assertions were reliable. The assertions of counsel do not 
constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter Of 
Laureano, .19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-S(lnchez, 17 I&N Dec. 503, 506 (BIA 
1980). Additionally, going on record without supporting documentary evidence is not sufficient 
for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 
158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. 
Comm. 1972)). · 

Further, the motion in this case is not supported by any precedent decisions to establish that the 
AAO's decision was based on an incorrect application of law. Without documentary evidence 
and precedent decisions to support the claim, the assertions of counsel will not satisfy the 
petitioner's burden of proof. The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that burden. For 
the reasons stated above, the motion must be dismissed. 

ORDER: The motion is dismissed, and the denial of the petition will remain undisturbed. 


