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DISCUSSION: The employment-based preference visa _petition was initially approved by the 
Director, Nebraska Service Center on January 19, 2006. In connection with the beneficiary's 

. Application to Register Permanent Resident or Adjust Status (Form 1-485), the director served the 
petition~r with notice of intent to revoke the approval of the petition (NOIR) on March 10, 2010. In a 
Notice of Revocation (NOR) issued on July 9, 2010, the director ultimately revoked the approval of the 
Form 1-140, Immigrant Petition for Alien Worker. The matter is now before the Administrative 
Appeals Offiee (AAO) on appeal. The appeal will be_ dismissed. 

Section 205 of the Immigration and Nationality Act (the Act), 8 U.S .. C. § 1155, provides that "[t]he 
Attorney General [now Secretary, Department of Homeland Security], may, at any time, for what he 
deems to be good and sufficient cause, revoke the approval of any petition approved by him under 
section 204." The realization by the director that the petition was approved in error may be good 
and sufficient cause for revoking the approval. Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988). 

The petitioner desc;ribes itself as a IS/IT professional consulting service. It seeks to permanently 
employ the beneficiary in the United States as a human resources manager. The petitioner requests 
classification of the beneficiary as a professional or skilled worker pursuant to section 203(b)(3)(A) of 
the Act, 8 U.S.C. § 1153(b)(3)(A).1 

The petition is accompanied by a Form ETA 750, Application for Alien Employment Certification 
(labor certification), certified by the U.S. Department of Labor (DOL). The priority date of the 
petition, which is the date the DOL accepted the labor certification for processing, is November 13, 
2003. See 8C.F.R. § 204.5(d). 

The director_'s decision revoking the approval of the petition concludes that a bona fide job 
opportunity did not exist and. that the petitioner willfully misrepresented material facts, thereby 
invalidating the labor certification. 

The regulation at 20 C.P.R. § 656.30( d) provides: 

(d) Mter issuance labor certifications are subject to invalidation by the INS or by a 
Consul of the Department of State upon a determination, made in accordance with 
those agencies, procedures or by a Court, of fraud or willful misrepresentation of a 
material fact involving the labor certification application. If evidence of such fraud or 
willful misrepresentation becomes known to a RA or to the Director, the RA or 
Director, as appropriate, shall notify iri writing the INS or State Department, as 

· 
1 Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to 

\ 

qualified immigrants who are capable of performing skilled labor (requiring .at least two years 
training or experience), riot of a temporary nature, for which qualified workers are not available in 
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), grants 
preference classification to qualified immigrants who hold baccalaureate degrees and are members 
of the professions. · · 
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appropriate. A copy of the notification shall be sent to the regional or national office; 
as appropriate, of the Department of Labor's Office of Inspector General. 

The record shows that the appeal is properly filed and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into the. 
decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appeliate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted upon appeal. 2 

As a threshold issues, the AAO notes that the NOIR was properly issued pursuant to Matter of Arias, 
19 I&N Dec. 568 (BIA 1988) and Matter of Estime, 19 I&N Dec. 450 (BIA 1987). Both cases held 
that a notice of intent to revoke · a visa petition is properly is~ued for "good and sufficient cause" 
when the evidence of record at the time of issuance, if unexplained and unrebutted, would warrant a 
denial of the visa petition based upon the petitioner's failure to m~et his burden of proof. The 
director's NOIR sufficiently detailed the evidence of the record, pointing out that the beneficiary had 
stated that he was the sole owner of the petitioning entity and that as this information had not been 
provided to the Department of Labor, the director may invalidate the labor certification, that would 
warrant a denial if unexplained and unrebutted, and thus was properly issued for good and sufficient 
cause. 

The director found that as the beneficiary of the instant petition is also the owner of the petitioner, a 
bona fide job offer open to all qualified U.S. citizens did notexist. Under 20 C.F.R. §§ 626.20(c)(8) 
and 656.3, the petitioner has the burden when asked· to show that a valid employment relationship 
exists, that a bona fide job opportunity is available to U.S. workers. See Matter of Amger Corp., 87-
INA-545 (BALCA 1987). A relationship invalidating a bona fide job offer may arise where the 
beneficiary is related to the petitioner by "blood" or it may "be financial, by marriage, or through 
friendship." See Matter ofSunmart 374, OO-INA.,93 (BALCA May 15, 2000). 

On appeal, counsel does not dispute the fact that the beneficiary was the sole owner of the petitioner 
at the time of filing the labor certification, but rather asserts that there was no regulation pre-PERM3 

2 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
which are incorporated· into the regulations by 8 C.F.R. § 103.2(a)(1). The record in the instant case 
provides no reason to preclude consideration of any of the documents newly submitted on appeal. 
See Matter of Soriano, 19 I&N bee. 764 (BIA 1988). 
3 The regulatory scheme governing the alien labor certification process contains certain safeguards 
to assure that petitioning employers do not treat alien workers more favorably than U.S. workers. 
New United States Department of Labor (DOL) regulations concerning labor certifications went into 
effect on March 28, 2005. The new regulations are referred to by the DOL by the acronym PERM. 
See 69 Fed. Reg. 77325, 77326 (Dec. 27, 2004). The PERM regulation was effective as of March 28, 
2005, and applies to labor certification applications for the permanent employment of aliens filed on 
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that stated that the petitioning comp'any had to notify the DOL that the beneficiary was the owner of 
the petitioning entity. Counsel ignores the fact that the petitioner signed the Form ETA 750 under 
penalty of perjury · that the job opportunity was bona fide. · Where the petitioner is owned by the 
person arplying for a position, it is not a bonafide offer. See Bulk Farms, Inc. v. Martin, 963 F.2d 
1286 (91 Cir. 1992) (denied labor certification application for president, sole shareholder and chief 
cheese maker even where no person qualified for position applied). 

On appeal, counsel states that the nature of the job opportunity should be judged on the basis of the 
totality .of circumstances test established in. Modular Container Systems, Inc., 1989-INA-228 
(BALCA Jul. 16, 1991) (en bane). Counsel asserts that while the beneficiary is one of the founders 
of the company, has an ownership interest and is the director of the company, we should conclude 
that the beneficiary did not have undue influence over the hiring process. Counsel states that as the 
HR Manager, the beneficiary has "little management involvement in the company" and that he is 
"merely an investor and HR Manager." We are not persuaded by counsel's characterization of the 
beneficiary's position. The Form 1-140, signed by the petitioner on November 30, 2005, states that 
the petitioner only employs' nine individuals. Furthermore, the beneficiary is the sole owner of the 
petitioning entity and was the sole owner of the petitioning entity at the time of filing. When 
subjected to a totality of circumstances analysis, the job opportunity in the instant case does not 
appear to be a bona fide job opportunity that was clearly open to any qualified U.S. worker. 
Therefore, we concur with the director that the petitioner has not established that a bona fide job 
opportunity existed. · 

Furthermore, we find that the petitioner misrepresented material facts when its representative signed 
the Form 750A on October 29, 2003, declaring that a bona fide job offer existed. Additional 
instances of willful material misrepresentation are found on the Form ETA 750 where the petitioner 
stated that the beneficiary would report to the CEO of the petitioner. Given the fact that the 
beneficiary is the sole owner and president of· the petitioner, we find that this statement 
misrepresented material facts about the structure of the company and the position offered. 

We affirm the directors finding of material misrepresentation and affirm the invalidation of the 
underlying labor certification. Therefore, the instant petition must also be denied because it is not 
supported by a valid labor certifiCation. 

Moreover, the AAO finds that the beneficiary also willfully misrepresented material facts when 
stating on Form ETA 750B, signed by the beneficiary on October 29, 2003, that he worked at Nam 
Info Inc. in Iowa from February 2002 to the present On the G-325 Biographic Information filed by 
the beneficiary in 2007 in conjunction with his Application for Adjustment of Status, he indicated 
that the petitioner had employed him in Bettendorf, Iowa since February 2002. During this time 
frame the beneficiary lived in New Jersey, a fact that has not been disputed by the petitioner or 
counsel. The petitioner has submitted Internal Revenue Service (IRS) Forms W-2 for 2003 and 2004 

or after that date. However, the instant petition is governed by the prior· regulations. The citations 
below are to the DOL regulations as in effect prior to the PERM amendments 
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showing that the beneficiary was living in New Jersey. The Form G-325 also reflects that the 
beneficiary has lived in New Jersey since March 1999. The director raised this issue specifically in 
the NOIR; however, counsel and the petitioner have not provided an explanation. Instead the 
petitioner asserts that it did have operations in Iowa from 2004 to 2009. Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of 
Treasure Craft of California, 14 I&N Dec~ 190 (Reg'l Comm'r 1972)). Further, as the petitioner has 
not explained how the beneficiary could have been living in New Jersey while working in Iowa, we 
find that the beneficiary misrepresented his work experience on the Form ETA 750B. It should also 
be noted that while the beneficiary claims to have been working for the petitioner since February 
2002, the Form 1-140 filed by the petitioner states that it was established in 2003~ It is incumbent 
upon the petitioner to resolve the inconsistencies by independent objective evidence. Attempts to 
explain or reconcile the conflicting accounts, absent competent objective evidence pointing to where 
the truth, in fact, lies,. will not suffice. Matter of Ho, 19 I&N Dec. at 582. 

Beyond the decision of the director, the record does not show that the beneficiary possessed the 
minimum education and experience required to perform the offered position by the priority date. 
The beneficiary must meet all of the requirements of the offered position set forth on the labor 
certification by the priority date of the petition. 8 C.F.R. § 103.2(b )(1), (12). See Matter of Wing's 
Tea House, 16 I&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also Matter of Katigbak, 14 I&N 
Dec. 45, 49 (Reg. Comm. 1971). 

In evaluating the labor certification to determine the required qualifications for the position, U.S. 
Citizenship and Immigration Services (USCIS) may not ignore a ·tenn of the labor certification, nor 
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N 
Dec. 401, 406 (Comm. 1986). See also Madany, 696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2d at 
1006; Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981 ). 

Where the job requirements in a labor certification are not. otherwise unambiguously prescribed, e.g., 
by regulation, USC IS must examine "the language . of the labor certification job requirements" in 
order to determine what the petitioner must demonstrate about the beneficiary's qualifications. 
Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be expected to interpret 
the meaning . of terms used to describe the requirements of a job in a labor certification is to 
"examine the certified job offer exactly as it is completed by the prospective employer." Rosedale 
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS's 
interpretation of the job's requirements, as stated on the labor certification must involve "reading 
and applying the plain language of the [labor certification]." /d. at 834 (emphasis added). USCIS 
cannot and should not reasonably be expected to look beyond the plain language of the labor 
certification or otherwise attempt to divine the employer's intentions through some sort of reverse 
engineering of the labor certification. · · 

In the instant case, the labor certification states that the offered position has the following minimum 
requirements: 
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EDUCATION 
Grade School: X 
High School: X 
College: X 
College Degree Required: Bachelor's 
Major Field of Study: Bus. Admin., Pers. Mgmnt. Or HR Mgmnt 
TRAINING: None Required . . 
EXPERIENCE: Two (2) years in ·the job offered or m the related occupation of HR 
Management/administration 
OTHER SPECIAL REQUIREMENTS: None. 

On the labor certification. the beneficiarv claims to qualify for the offered position based on a Bachelor 
of Arts degree from completes in 1976. The record contains a copy of the 
beneficiary's degree and transcripts from Delhi University. The record also contains the beneficiary's 
Post Graduate Diploma and transcripts from the ""' 

The record contains an evaluation from dated April 12, 1999 that equates the beneficiary's 
three-year bachelor's degree to three years of university education in the United States. The evaluation 
goes on to state that the beneficiary's Post Graduate Diploma in personnel m~agement "compares to 
an undergraduate major in management in. the U.S.A.", and concludes that the beneficiary's "post
secondary credits equate fully to the U.S.A. Bachelor of Science in Business Administration degree 
with a major in Management and a minor in History." 

USCIS may, in its discretion, use as advisory opinions statements submitted as expert testimony. See 
Matter of Caron International, 19 I&N Dec. 791, 795 (Commr. 1988). · However, USCIS is 
ultimately responsible for making the final determination regarding an alien's eligibility for the 
benefit sought. /d. The submission of letters from experts supporting the petition is not presumptive 
evidence of eligibility. USCIS may evaluate the content of the letters as to whether they support the 
alien's eligibility. See id. at 795 . USCIS may give less weight to an opinion that is not corroborated, 
in accord with other information or is in any way questionable. /d. at 795. See also Matter of Soffici, 
22 I&N Dec. 158, 165 (Commr. 1998) (citing Matter of Treasure Craft of California, .14 I&N Dec. 
l90 (Reg. Commr. 1972)); Matter of D-R-, 25 I&N Dec. 445 (BIA 2011)(expert witness testimony 
may be given different weight depending on the extent of the expert's qualifications or the relevance, 
reliability, and probative value of the testimony). 

The AAO has reviewed the Electronic Database for Global Education (EDGE) created by the 
American Association ofCollegiate Registrars and Admissions Officers (AACRAO). According to 
Its website, AACRAO is "a nonprofit, voluntary, professional association of more than 11,000 
higher education admissions and registration professionals who represent more than 2,600 
institutions and agencies in the United States and. in over 40 countries around the world." See 
http://www.aacrao.org/About-AACRAO.aspx. Its mission "is to serve and advance higher education 
by providing leadership in academic and enrollment services." /d. EDGE is "a web-based resource 
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for the evaluation of foreign educational credentials." http://edge.aacrao.orglinfo.php. · Authors for 
EDGE are not merely expressing their personal opinions. Rather, they must work with a publication 
consultant and a Council Liaison with AACRAO's National Council on the Evaluation of'Foreign 
Educational Credentials.4 If placement recommendations are included, the Council Liaison works 
with the author to give feedback and the publication is subject to final review by the entire Council. 
/d. USCIS considers EDGE to be a reliable, peer-reviewed source of information about foreign 
credentials equivalencies.5 

According to EDGE, a three-year Bachelor of Arts degree from India is comparable to "three years 
of university study in the United States." 

EDGE further discusses postgraduate diplomas, for which the entrance requirement is completion of 
a two- or three-year baccalaureate degree. EDGE states that a postgraduate diploma following a 
two-year bachelor's degree represents attainment of a level of education comparable to one year of 
university study in the United States. EDGE also states that a postgraduate diploma following a 
three-year bachelor's degree represents attainment of a level of education comparable to a bachelor's 
degree in the United States. However, the "Advice to Author Notes" section states: 

Postgraduate Diplomas should be issued by an accredited university or institution 
approved by the All-India Council for Technical Education (AICTE). Some students 
complete PGDs over two years on a part-time basis. When examining the 
Postgraduate Diploma, note the entrance requirement and be careful not to confuse 
the PGD awarded after the Higher Secondary Certificate with the PGD awarded after 
the three-year bachelor's degree. 

In the instant case, the record does not contain any evidence establishing that the beneficiary's 
postgraduate diploma was issued by an accredited university or institution appr~ved by AICTE, or 

4 See An Author's Guide to Creating AACRAO Interriational Publications available at 
http://www.aacrao.org!Libraries/Publications_Documents/GUIDE_TO_CREATING_INTERNATIO 
NAL PUBLICATIONS l.sflb.ashx. 
5 In Confluence Intern.: Inc. v. Holder, 2009 WL 825793 (D.Minn. March 27, 2009), the court 
determined that the AAO provided a rational explanation for its reliance on information provided by 
AACRAO to support its decision. In Tiseo Group, Inc. v. Napolitano, 2010 WL 3464314 
(E.D.Mich. August 30, 2010), the court found that USCIS had properly weighed the evaluations 
submitted and the information obtained from EDGE to conclude that the alien's three-year foreign 
"baccalaureate" and foreign "Master's" degree were only comparable to a U.S. bachelor's degree. 
In Sunshine Rehab Services, Inc. 2010 WL 3325442 (E.D.Mich. August 20, 2010), the court upheld 
a USCIS determination that the alien's three-year bachelor's degree was not a foreign equivalent 
degree to a U.S. bachelor's degree. Specifically, the court concluded that USCIS was entitled to 
prefer ·the information in EDGE and did not abuse its discretion in reaching its conclusion. The 
court also noted that the labor · certification itself required . a degree and did not allow for the 
combination of education and experience. 
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that a two- or three-year bachelor's degree was required for admission into the orol!Tam of studv. 
The beneficiary also claims to have a Bachelor of Law6 degree from 

· however, ·there is no evidence of this degree in the record. · 

Therefore, the evidence in the record does not establish that the beneficiary possessed the required. 
U.S. bachelor' s degree or foreign equivalent in business administration, personnel management or 
human resources management. · 

Furthermore, the labor certification also states that the beneficiary qualifies for the offered position 
based on experience as a vice president with _ _ from July 1999 
to January 2002 and as a vice president with from August 1997 to June 
1999. No other experience is listed. The beneficiary signed the labor certification under a declaration 
that the contents are true and correct under penalty of perjury. 

The regulation at 8C.F.R. § 204.5(1)(3)(ii)(A) states: · 

Any requirements of training or experience for skilled workers, professionals, or other . 
workers must be supported by letters from trainers or employers giving the name, 
address, and · title of the trainer or employer, and a description of the training received or 
the experience of the alien. · 

The record does not contain an experience letter from 

The record does contains an experience letter from Executive Director, on 
Division letterhead stating that the company· employed the beneficiary as a human resuun.::es 

manager from January 6, 1996 to March 18, 1997. However, this experience was not listed on the 
Form ETA 750. In Matter of Leung, 16 I&N Dec .. 2530 (BIA 1976), the Board's dicta notes that the 
beneficiary's experience, without such fact certified by DOL on the beneficiary's Form ETA 750B, 
lessens the credibility of the evidence and facts asserted. 

The record also contains an experience letter from _ President of 
stating that the company employed the beneficiary as a personnel manager. However, the letter does 
not contain the dates of employment nor does it describe the duties performed by the beneficiary. 
Additionally, this experience 'is not listed on the Form ETA 750. /d.. · 

Therefore, the petitioner failed to establish that the beneficiary met the minimum requirements of the 
offered position set forth on the labor certification as of the priority date. Accordingly, the AAO finds 
that the beneficiary does not qualify for classification as a professional or skilled worker under 

6 A Bachelor of Law degree may qualify as a U.S. bachelor's degree or foreign equivalent degree; 
· however, law is not one of the fields of study listed on the Form ETA 750, and therefore the 
Bachelor of Law degree would not meet the terms of the labor certification, even if a copy of the 
degree had been provided. 
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section 203(b)(3)(A) of the Act. 

Also beyond the decision of the director, the petitioner has failed to establish that it has the ability to 
pay the beneficiary the proffered wage of $71,000 per year from the priority date of November 13, 
2003 until the beneficiary obtained lawful permanent residence or ported to new employment in 
2010.7 . 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by ·or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United .States employer has the ability 

· to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification, 
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R. 
§ 204.5( d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified 
by the DOL and submitted with the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 
(Acting Reg'l Comm'r 1977). 

The evidence in the record of proceeding shows that the petitioner is structured as a C corporation. 
On the petition, the petitioner claimed to have been established in 2003, to have a gross annual 
income of $2 million, and to employ nine workers. According to the tax returns in the record, the 
petitioner's fiscal year is the calendar year. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
an ETA 750 labor certification application establishes a priority date for any immigrant petition later 
based on the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date 
and that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful 
permanent residence. The petitioner's ability to pay the proffered wage is an essential element in 
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg'l 
Comm'r 1977); see also 8 C.F.R.. § 204.5(g)(2). In evaluating whether a job offer is realistic, United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources sufficient to pay the beneficiary's proffered wages, although the totality of the circumstances 
affecting the petitioning business will be considered if the evidence warrants such consideration. See 
MatterofSonegawa, 12 I&N Dec. 612 (Reg'l Comm'r 1967). 

7 The record contains a letter dated August 12, 2010 from indicating 
that the beneficiary was employed there as a human resources manager. 
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In determining the petitioner's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the record contains the following 
IRS Forms W-2 showing wages paid to the beneficiary:· 

Year 
2003 
2004 
2005 
2006 
2007 
2008 

Wages Paid 
$8,250 
$52,500 
No W-2 submitted 
$54,000 
No W-2 submitted 
No W-2 submitted 

Difference between the proffered wage and wages paid 
$62,750 
$18,500 
$71,000 
$17,000 
$71,000 
$71,000 

Therefore the petitioner has not established that it paid the beneficiary the full proffered wage for 
any year in-question. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1 51 Cir. 2009); Taco Especial v. 
Napolitano, 696 F. Supp. 2d .873 (E.D. Mich. 2010), aff'd, No. 10-1517 (6th Cir. filed Nov. 10, 
2011). Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay 
the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. 
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp.1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. 
Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gross 
sales and profits and wage expense is misplaced. Showing that the petitioner's gross sales and 
profits exceeded the proffered wage is insufficient. Similarly, showing that the petitioner paid wages 

· in excess of the proffered wage is insufficient. 

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income figure, as 

. stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that the Service should have considered income before 
expenses were paid rather than net income. See Taco Especial v. Napolitano, 696 F. Supp. 2d at 881 · 
(gross profits overstate an employer's ability to pay because it ignores other necessary expenses). 

With respect to depreciation, the court in River Street Donuts noted: 

The AAO recognized that a depreciation deduction is· a systematic allocation of 



(b)(6)

Page 11 

the .cost of · a tangible long-term asset and does not. represent a specific cash 
expenditure during the year claimed .. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could repres~nt 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of cash, neither does it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its policy of .not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 

River Street Donuts at 118. "[USCIS] and judicial precedent support the use of tax returns and the 
net income figures in determining petitioner's ability to pay. Plaintiffs' argument that these figures 
should be revised by the court by adding back depreciation is without support." Chi-Feng Chang at 
537 (emphasis added). · 

For a C corporation, USCIS considers net income to be the figure shown on Line 28 of the Form 
1120, U.S. Corporation hicome Tax Return. The petitioner's income tax return for 2008 is the most 
recent return available. The petitioner's tax returns demonstrate its net income for 2003 to 2008, as 
shown in the table below. 

Year 
2003 
2004 
2005 
2006 
2007 
2008 

Net Income 
$10,292 
$10,555 
No tax return submitted 
$23,090 
$30,635 
$4,044 

Difference between the proffered wage and wages paid 
$62,750 
$18,500 
$71,000 

. $17,000 
$71,000 
$71,000 

Therefore, for the years 2003, 2004, 2005, 2007 and 2008, the petitioner did not have sufficient net 
income to pay the proffered wage. 

If the net income the petitioner demonstrates it had available during that period, if any, added to the 
wages paid to the beneficiary during the period, if any, do not equal the amount of the proffered 
wage or more, USCIS will review the petitioner's net current assets. Net current assets are the 
di~ference between the petitioner's current assets and current liabilities.8 A corporation's year-end 

8 According to Barron's Dictionary of Accounting Terms 117 (3rd ed. 2000), "current assets" consist 
of .items having (in most cases) a life of one year or less, such as cash, marketable securities, 
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current assets are shown on Schedule L, lines 1 through 6 and include cash-on-hand. Its year-end 
current liabilities are shown on lines 16 through 18. ifthe total of a corporation's end-of-year net 
current assets and the wages paid to the beneficiary (if any) are equal to or greater than .the proffered 
wage, the petitioner is expected to_ be able to pay the proffered wage using those net current assets. 
The petitioner's tax returns demonstrate its end-of-year net current assets as shown in the table 
below. 

Year 
2003 
2004 
2005 
2007 
2008 

Net Current Assets . 
$(64,307) 
$(50,668) 
No tax return submitted 
$(9,695) 
$85,038 

Difference between the proffered wage and wages paid 
$62,750 
$18,500 
$71,000 
$71,000 
$71,000 

For the years 2003, 2004; 2005 and 2007, the petitioner did not have sufficient net current assets to 
pay the proffered wage. Therefore, from the date the Form ETA 750 was accepted for processing by 
the DOL, the petitioner had not established that it had the continuing ability to pay the beneficiary 
the proffered wage as of the priority date through an examination of wages paid to the beneficiary, or 
its net income or net current assets. 

USCIS may consider the overall magnitude ofthe petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of Sonegawa, 12 I&N Dec. 612 
(Reg') Comm'r 1967). The petitioning entity in Sonegawa had been in business for over 11 years 
and routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five · months. There were large moving costs and also· a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. · Her 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and universities in 
California. The Regional Commissioner's determination in Sonegawa was based in part on the· 
petitioner's sound business reputation and outstanding reputation as a couturiere. As in Sonegawa, 
USCIS may, at its discretion, consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. USC IS may consider such factors as the 
number of years the petitioner has been doing business, the established historical growth of the 
petitioner's business, the overall number of employees, the occurrence of any uncharacteristic 
business expenditures or losses, the petitioner's reputation within its industry, whether the 

inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). /d. at 118. 
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beneficiary is replacing a former employee or an outsourced serv:ice, or any· other evidence that 
USCIS deems relevant to the petitioner' s ability to pay the proffered wage. 

In the instant case, the petitioner's gross receipts and wages and salaries paid have fluctuated. The 
petitioner has been in business for over 10 years and . appears to pay some officer compensation; 
however, the record does not indicate that the officers would be willing or able to forgo this 
compensation in order to pay the beneficiary the proffered wage. Additionally, there are no other 
factors present in the record such as reputation, uncharacteristic expenditures or losses, or 
replacement of employees, which would indicate that the financial condition of the petitioner should 
be given less weight. Thus, assessing the totality of the circumstances in this individual case, it is 
concluded that the petitioner has not established that it had the continuing ability to pay the proffered 
wage beginning on the priority date. 

The evidence submitted does not establish that the petitioner had the continuing ability to pay the 
proffered wage beginning on the priority date. 

Counsel asserts on appeal that the petition is still "approvable" due to the terms of the American 
Competitiveness in the Twenty-First Century Act Of 2000 (AC21). The AAO does not agree that the 
terms of AC21 make it so that the instant immigrant petition can be approved despite the fact that the 
petitioner has not demonstrated its eligibility. As noted above, AC21 allows an application for 
adjustment of status9 to be approved despite the fact that the initial job offer is no longer valid. The 
language of AC21 states that the 1-140 "shall remain valid" with respect to a new. jot> offer for 
purposes of the beneficiary's application for adjustment of status despite the fact that he or she no 
longer intends to work for the petitioning entity provided (1) the application for adjustment of status 
based upon the initial visa petition must have been pending for more .than 180 days and (2) the new 
job offer the · new employer must be for a "same or similar" job. A plain reading of the phrase "will 
remain valid" suggests that the petition must be valid prior to any consideration of whether or not 
the adjustment application was pending more than 180 days and/or the new position is same or 
similar. In other words, it is not possible for a petition to remain valid if it is not valid currently. 
The AAO would not consider a petition wherein the initial petitioner has not demonstrated its 

9 The AAO notes that after the enactment of AC21, USCIS altered its regulations to provide for the 
concurrent filing of immigrant visa petitions and applications for adjustment of status. This created 
a possible scenario wherein after an alien's adjustment application had been pending for 180 days, 
the alien could receive and accept a job offer from a new employer, potentially rendering him or her 
eligible for AC21 portability, prior to the adjudication of his or her underlying visa petition. A 
USCIS memorandum signed by William Yates, May 12, 2005, provides that if the initial petition is 
determined "approvable", then the adjustment application may be adjudicated under the terms of 
AC21. See Interim Guidance for Processing Form I-140 Employment-Based Immigrant Petitions 
and Form I-485 and H-JB Petitions Affected by the American Competitiveness in the Twenty-First 
Century Act of 2000 (AC21) (Public Law 106-313) at 3. This memorandum was superseded by 
Matter of AI Wazzan, 25 I&N Dec. 359 (AAO 2010), which determined that the petition must have 
been valid to begin with if it is to remain valid with respect to a new job. 
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eligibility to be a valid petition for purposes of section 106(t) of AC21. This position is supported 
by the fact that when AC21 was enacted, USCIS regulations required that the underlying 1-140 was 
approved pri<;>r to the beneficiary filing for adjustment of status. When AC21 was enacted, the only 
time that an application for adjustment of status could have been pending for 180 days was when it 
was filed based on an approved immigrant petition. Therefore, the only possible meaning for the 
term "remains valid" was that the underlying petition was approved and would not be invalidated by 
the fact that the job offer was no longer a valid offer. See Matter of AI Wazzan, 25 I&N Dec. 359 
(AAO 2010). . . . 

The operative language in section 204G) and section 212(a)(5)(A)(iv) of the Act states that the 
petition or labor certification "shall rem~in valid" with respect to a new job if the individual changes 
jobs or employers. The term "valid" is not defined by the statute, nor does the congressional record 
provide any guidance as to its meaning. See S. Rep. 106-260; see also H.R. Rep. 106-1048. Critical 
to the pertinent provisions of AC21, the labor certification and petition must be "valid" to begin with 
if it is to "remain valid with respect to a new job." Section 2040) of the Act, 8 U.S.C. § 1154(j) 
(emphasis added). 

Statutory interpretation begins with the language of the statute itself. Pennsylvania Department of 
Public Welfare v. Davenport, 495 U.S. 552 (1990). We are expected to give the words used in the 
statute their ordinary meaning .. Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837 (1984). Furthermore, we are to construe the language in question in harmony with the 
thrust of related provisions and with the statute as a whole. K Mart Corp. v. Cartier Inc., 486 U.S. 
281, 291 (1988) (holding that construction of language which takes into account the design of the 
statute as a who.le is preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan 
Ins. Corp., 489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 1996). 

With regard to the overall design of the nation's immigration laws, section 204 of the Act provides 
the basic statutory framework for the granting of immigrant status. Section 204(a)(1)(F) of the Act, 
8 U.S.C. § 1154(a)(1)(F), provides that "[a]ny employer desiring and intending to employ within the 
United States an alien entitled to classification under section ... 203(b )(3) ... of this title may file a 
petition with the Attorney General [now Secretary of Homeland Security] for such classification." 
(Emphasis added.) 

Section 204(b) of the Act, 8 U.S.C. § 1154(b), governs USCIS's authority to approve an immigran·t 
visa petition before immigrant status is granted: 

After an investigation of the facts in each case . . . the Attorney General [now 
Secretary of Homeland Security] shall, if he determines that the facts stated in the 
petition are true and that the alien in behalf ot'whom the petition is made is ; .. 
eligible for preference under subsection (a) or (b) of section 203, approve the petition 
and forward one copy thereof to the Department of State. the Secretary of State shall 
then authorize the consular officer concerned to grant the preference status. 
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I 
Statute and regulations allow adjustment only where the alien has an approved petition for 
immigrant classification. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1), 
(2).10 

Pursuant to the statutory framework for the granting of immigrant status; any United States employer 
desiring and intending to employ an alien "entitled" to immigrant classification under the Act "may 
file" a petition for classification. Section 204(a)(l)(F) of the Act, 8 U.S.C. § 1154(a)(1)(F). 
However, section 204(b) of the Act mandates that USCIS approve that petition only after 
investigating the facts in each case, determining that the facts stated in the petition are true and that 
the alien is eligible for the requested classification. Section 204(b) of the Act, 8 U.S.C. § 1154(b). 
Hence, Congress specifically granted USCIS the sole authority to approve an immigrant visa 
petition; an alien may not adjust status or be granted immigrant status by the Department of State 
until USCIS approves the petition. 

Ther~fore, to be considered "valid" in harmony with the portability provisions of AC21 and with the 
statute as a whole, an immigrant visa petition must have been filed for an alien that is entitled to the 
requested classification and that petition must have been approved by USCIS pursuant to the 
agency's authority under the-Act. See generally section 204 of the Act, 8 U.S.C. § 1154. A petition 
is not validated merely through the act of filing the petition with USCIS or through the passage of 
180 days. 

The portability provisions of AC21 cannot be interpreted as allowing the adjustment of status of an 
alien based on an unapproved visa petition when section 245(a) of the Act explicitly requires an 
approved petition (or eligibility for . an immediately available immigrant visa) in order to grant 
adjustment of status. To construe section 204G) of the Act in that manner would violate the 
"elementary canon of construction that a statute should be interpreted so as not to render one part 
inoperative." Dept. of Revenue of Or. v. ACF Indus., Inc., 510 U.S. 332, 340 (1994). 

We will not construe section 204G) of the Act in a manner that would allow ineligible aliens to gain 
immigrant status simply by filing visa petitions and adjustment applications, thereby increasing 
USCIS backlogs, in the hopes that the application . .might remain unadjudicated for 180 days! 1 

· 

10 We note that the Act contains at least one provision that does apply to pending petitions; in that 
instance, Congress specifically used the word "pending." See section 101(a)(15)(V) of the Act, 8 U.S.C. 
§ 1101(a)(15)(V) (establishing a nonimmigrant visa for aliens with family-based petitions that have 
been pending three years or more). 
11 Moreover, every federal circuit court of appeals that has discussed the portability provision of section 
204G) of the Act has done so only in the context of deciding an immigration judge's jurisdiction to 
determine the continuing validity of an approved visa petition when adjudicating an alien's application 
for adjustment of status ifl removal proceedinr,. Sung v. Keisler, · 2007 WL 3052778 (51

h Cir. Oct. 22, 
2007); Matovski v. Gonzales, 492 F.3d 722 (61 Cir. Jun. 15, 2007); Perez-Vargas v. Gonzales, 478 F.3d 
191 (41

h Cir. '2007). In Sung, the court quoted section 204(j) of the Act and explained that the provision 
only addresses when "an approved immigration petition will remain valid for the purpose of an 
application ~f adjustment of status." Sung, 2007 WL 3052778 at *1 (emphasis added). Accord 
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The enactment of the job flexibility provision at section 204G) of the Act did not repeal or modify 
sections 204(b) and 245(a) of the Act, which require USCIS to approve an immigr~nt visa petition 
prior to granting adjustment of status. 

It is also noted that in Herrera v. USCJS, 571 F.3d 881 (9th Cir. 2009), the Ninth Circuit Court of 
Appeals determined that the government's authority to revoke a Form 1-140 petition under section 
205 of the Act survived portability under section 204G) of the.Act. Citing a 2005 AAO decision, the 
Ninth Circuit reasoned that in order to remain valid under section 204G) of the Act, the 1-140 
petition must have been valid from the start. The Ninth Circuit stated that if the plaintiffs argument 
prevailed, an alien who exercised portability would be shielded from revocation, but an alien who 
remained with the petitioning employer would. not share the same immunity. The Ninth Circuit noted 
that it was not the intent of Congress to grant extra benefits to those who changed jobs. Under the 
plaintiffs interpretation, an appli.cant would have a very large incentive to change jobs in order to 
guarantee that the approval of an 1-140 petition could not be revoked. /d. 

The revocation of the previously approyed petition is affirmed for the above stated reasons, with 
each considered as an independent and alternative basis for the decision. The burden of proof in 
these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The 
petitioner has not met that burden. 

ORDER: 

FURTHER ORDER: 

FURTHER ORDER: 

The appeal is dismissed~ 

The director's decision ·to revoke the previously approved petition and 
. to invalidate the alien employment certification is affirmed. 

The AAO finds that the beneficiary knowingly misrepresented ·a 
material fact by submitting fraudulent documents in an effort to 
proctue a benefit under the Act and the implementing regulations. 

Matovski, 492 F.3d at 735 (discussing portability as applied to an alien who had a "previously approved 
1-140 Petition for Alien Worker"); Perez-Vargas, 478 F.3d _at 193 (stating that "[s]ection 204(j) ... 
provides relief to the alien who changes jobs after his visa petition has been approved"). Hence, the 

. requisite approval of the underlying visa petition is explicit in each of these decisions. 


