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related to this matter have been returned to the office that originally decided your case. Please be advised that 
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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant 
visa petition. The petitioner appealed the decision to the Administrative Appeals Office (AAO). 
The appeal will be rejected as untimely filed. 

The petitioner must appeal im unfavorable decision within 30 days of service. 8 C.F.R. 
§ 103.3(a)(2)(i). If the unfavorable decision was mailed, the appeal must be filed within 33 days. 8 
C.F.R. § 103.8(b). An untimely appeal m~st be rejected as improperly filed. Neither the Act nor the 
regulations grant the AAO authority to extend this time limit. 

The filing date is the actual date of receipt at the location designated for filing. 8 C.F.R. 
§ 103.2(a)(7)(i). The appeal must be signed and submitted with the correct fee. /d. 

. ' 

The director issued the decision denying the petition on January 22, 2009. The director propei'ly 
gave notice to the petitioner that it had 33 days to file the :appeal. The petitioner filed the Form 
I-290B, Notice of Appeal or Motion, on October 16, 2009, or 267 days after the decision was issued. 
Accordingly, the appeal is untimely. 

On appeal, the petitioner asserts that it did not receive the denial letter "until on or about September. 
201

\ 20 [sic]." However, the record of proceeding contains correspondence submitted by the 
petitioner and received by the Nebraska Service Center on February 3, 2009, 12 days after the 
issuance of the decision. The correspondence consists of a Iefter, dated January 28, 2009, signed by 

, which ~numerates the petitioner's profits, assets, and wages paid to the beneficiary. 
In addition to the letter, the petitioner submitted the first page of the director's January 22, 2009 
denial letter and the second page of the director's November 20, 2008 request for evidence (RFE). 
Given the fact that the petitioner submitted the first page ofthe director's January 22, 2009 denial 
letter with -its correspondence, it is evident that the petitioner received the notice, contrary to its 
assertion on appeal. 

If an untimely appeal meets the requirements of a motion to reopen or reconsider, the appeal must be 
treated as a motion, and a decision must be made on · the merits of the case. 8 C.F.R. 
§ 103.3(a)(2)(v)(B)(2). The official having jurisdiction over a motion is the official who made the 
last decision in the proceeding, in this case the Director, Nebraska Service Center. 8 C.F.R. 
§ 103.5(a)(1)(ii). As required by 8 C.F.R. § 103.3(a)(2)(ii);{iv)~ the director reviewed the appeal 
prior to forwarding it to the AAO and did not conclude that it met the requirements of a motion or 
otherwise warrant favorable action. The AAO reviewed the 'record of proceeding and concurs that 
the untimely appeal does not meet the requirements of a motiqn. 

The untimel~ appeal must be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(v)(B)(J) . 

. In addition, Matter of Silver Dragon Chinese Restaurant, 19 I&N- Dec. 401 (Comm'r 1986), 
discussed a beneficiary's 50% ownership of the petitioning entity. The decision quoted an advisory 
opinion from the Chief of the U.S. Department of Labor's (DOL's) Division of Foreign Labor 
Certification as follows: 
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The regulations require a 'job opportunity' to be 'clearly open.' Requinng the job 
opportunity to be bona fide adds no substance to "the regulations, but simply clarifies 

. t~at the job must truly exist and not merely exist .on paper. The administrative 
interpretation thus advances the purpose of regulation 656.20(c)(8). Likewise 
requiring the job opportunity to be bona fide clarifies that a true opening must exist, 
and not merely the functional equivalent of self-employment. Thus, the 
administrative construction advances the purpose of regulations 656.20. 

/d. at 405. Accordingly, where the beneficiary named in an alien labor certification application has an 
ownership interest in the petitioning entity, the petitioner must establish that the job is bona fide, or 
clearly open to U.S. workers. See Keyjoy Trading Co., 1987-INA-592 (BALCA Dec. 15, 1987) (en 
bane). A relationship invalidating a bona fide job offer may also arise where the beneficiary is related 
to the petitioner by ''blood" or it may "be financial, by marriage, or through friendship." See Matter of 

. l 
Sunmart 374, 2000-INA-93 (BALCA May 15, 2000). . 

The ETA Form 9089 specifically asks in Section C.9: "Is the employer a closely held corporation, 
partnership, or sole proprietorship in which the alien has an ownership interest, or is there a familial 
relationship between the owners, stockholders, partners, corporate officers, incorporators, and the 
alien?" The petitioner identified that it was an entity with two employees, and checked "no" to the 
question of whether the beneficiary was related to the owner. In determining whether the job is subject 
to the alien's influence and control, the adjudicator will look to the totality of the circumstances. See 
Modular Container Systems, Inc., 1989-INA-228 (BALCA )ul. 16, 1991) (en bane). The same 
standard has been incorporated into the PERM regulations. See 69 Fed. Reg. 77326, 77356 (ETA) 
(Dec. 27, 2004). 

The PERM regulation specifically addresses this issue at 20 C.F.R. § 656.17(1) and states in pertinent 
part: 

(I) Alien influence and control over job opportunity. If the employer is a closely held 
corporation or partnership in which the alien has an ownership interest, or if there is a 
familial relationship between the stockholders, corporate officers, incorporators, or 
partners, and the alien, or if the alien is one of a small number of employees, the 
employer in the event of an audit must be able to demonstrate the existence of a bona 
fide job opportunity, i.e., the job is available to all U.S. workers, and must provide to 
the Certifying Officer, the following supporting documentation: 

(1) A copy of the articles of incorporation, partnership agreement, 
business license or similar documents that establish the business entity; 

(2) A list of all · corporate/company officers and shareholders/partners of the 
corporation/firm/business, their titles and positions in the business' structure, and a 
description of the relationships to each other and to the alien beneficiary; 

(3) The financial history of the corporation/company/partnership, including the 
total investment in the business entity and the amount of investment of each officer, 
incorporator/partner and the alien beneficiary; and 
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. (4) The name of the business' official with primary responsibility for interviewing 
and hiring applicants for positions within the organization .and the name(s) of the 
business' official(s) having control or influence over' hiring decisions involving the 
position for which labor certification is sought. 

·(5) If the alien is one of 10 or fewer employees, the employer must document any . . 
family relationship between the employees and the alien. 

The petitioner has the burden of establishing that a bona fide job opportunity exists when asked to 
show that the job opportunity is clearly open to U.S. workers: See Matter of Amger- Corp., 87-INA-
545 (BALCA 1987); see also 8 U.S.C. § 1361. · 

In this case, although the petitioner claimed that the beneficiary has . no ownership interest or any 
familial relationship with any of the stockholders, partners, corporate officers, or incorporators, the 
evidence in the record indicates that the beneficiary is mar-ried to one of the two owners of the 
petitioning entity. 

Form I-140 was filed and signed by also filed Form I-290B, 
identifying herself, in Part 4, as the president of the petitioning entity. also filed .ETA 
Form 9089, identifying herself, in Section N, as the president of the petitioning entity. However, as 
evidence of its ability to pay, the petitioner submitted copies of its U.S. Income Tax Returns for an S 
Corporation (Forms 1120S) for 2005, 2006, and 2007. Included with the copies of the Forms 1120S, 
are the Schedules K for each year. According to Schedule K, the petitioning entity has two owners: 

_ who owns 95 percent of the petitioning entity, and , who owns 
five percent of the petitioning entity. According to the database maintained by the New York State 
Department of State, Division of Corporations, is identified as the chairman and 
chief executive officer of 

In addition to the petitioner's federal income tax returns, the record of proceeding contains copies of 
the U.S. Individual Income Tax Returns (Forms 1040) forth~ beneficiary and for 
2005, 2006, and 2007. The social security number (SSN) used by _ on Form 1040 
is the same as the SSN for which appears on Schedule K.1 The beneficiary and 
Ms. checked block "2" in the filing status, indicating that they are filing as "married filing 
jointly." 

Because the beneficiary and an owner of the closely held petitioning entity, are 
married, the petitioner's response to the question contained in Section C.9 of ETA Form 9089 was 
false. Further, because the petitioner answered "no" to the question in Section C.9 of ETA Form 
9089, DOL was precluded from investigating whether or not the job opportunity was truly open to 
U.S. workers. 

1 The spelling variations reflect the way the names are reported on each document. 
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Further, the failure to disclose the beneficiary's family relationsh!p to an owner of the petitioning entity 
constitutes willful misrepresentation. Willful misrepresentation of a material fact in these proceedings 
may render the beneficiary inadmissible to the United States. See Section 212(a)(6)(C) of the Act, 8 
U.S.C. §. 1182(a)(6)(C), regarding misrepresentation, "(i) in:general - any alien, who by fraud or 
willfully misrepresenting a material fact, seeks (or has sought to procure, or who has procured) a visa, 
other documentation, or admission to the United States or other benefit provided under the Act is 
inadmissible." 

A m·aterial issue in this case is whether the petitioning entity disclosed any family relationship or 
close or financial relationship between the petitioning entity and the beneficiary. Failure to notify 
DOL amounts to a willful effort to procure a benefit ultimately leading to permanent residence under 
the Act. See Kungys v. U.S., 485 U.S. 759 (1988), ("materiality is a legal question of whether 
"misrepresentation or concealment was predictably capable of affecting, i.e., had a natural tendency 
to affect the official decision.") Here, the omission ofthe beneficiary's status as a relative in a small 
corporation, if any, is a willful misrepresentation that adversely impacted DOL's adjudication of the 
ETA Form 9089. 

Furthermore, a finding of misrepresentation may lead to invalidation of the Form ETA 750. See 20 
C.F.R. § 656.31(d) regarding labor certification applications . involving fraud or willful 
misrepresentation:' 

Finding of fraud or willful misrepresentation. If as referenced in Sec. 656.30(d), a 
·court, the DHS or the Department of State determines there was fraud or willful 
misrepresentation involving a labor certification application, the application will be 
considered to. be invalidated, processing is terminated; a notice of the termination and 
the reason therefore is sent by the Certifying Officer to the employer, attorney/agent 
as appropriate. 

By failing to identify a potential familial relationship, the beneficiary would seek to procure a benefit 
provided under the Act through fraud and willful misrepresentation of a material fact. Any finding 
of fraud as a result shall be considered in any future proceeding where admissibility is an issue. 

Doubt cast on any aspect of the petitioner's evidence may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by independent objective evidence, and attempts 
to explain or reconcile such inconsistencies, absent competent objective evidence pointing to where the 
truth, in fact, lies, will not suffice. Matter of Ho, 19 I&N Dec. ~82, 591-592 (BIA 1988). 

Because the evidence indicates that DOL was not notified of the relationship between 
-,part owner ofthe -petitioning entity, and the beneficiary, the AAO is referring this matter to 

-DOL for further investigation. If DOL determines that the failure to disclose the relationship materially 
affected its ability to determine whether the job offer was bona fide and truly open to U.S. workers and 
finds that the job was not, therefore, bona fide, the labor certification will be invalidated. 
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