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·U.S. Department of Homeland. Security . 
U.S. Citizenship and Immigration Services 
Administrat ive Appeals Office (AAO) 
20 Massachusetts Ave., N.W ., MS 2090 
Washington, DC 20,529-2090 

U.S. Citizenship 
and Immigration 
Services 

I 

Date: Office: TEXAS SERVICE CENTER FILE: 

FEB ·1 2 2013 
IN RE: Petitioner: 

· Beneficiary: 

PETITION: . · Immigrimt Petition forAlien Worker as a Skilled Worker or Professional pur.suant to 
Section 203(b)(3) of the Immigration a'nd Nationality Act, 8 U.s-:C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

. Enclosed please find the decision of the Administrative Appeals Office ·in your case. All of_ the 

. documents. related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inqu,iry that you might have concerning your case must be made to that office. 

If you believ.e the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may .file a motion to reconsider or'a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § i03.5. All motions must be 
submitted to the office that originally decided yourcase by filing a Form I-290B, Notice of Appeal or 
Motion, wiih: a fee of $630. Please ~e aware that 8 C.F.R. § 103.5(a)(l)(i) requires that any motion must 
be filed within 30 days of the decision t'hat the motion seeks to reconsider or reopen. 

Thank you; 

·~ 
·-?.h. 

Ron Rosenberg . . 
Acting Chief,. Administrative Appeals Office 

J 
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DISCUSSIO.N: On Jan·uary 24, 2003, the Director, United State's Citi.zenship 'and Immigr~tion 
Services (USCIS) Vermont Service Cent~r, approved the employment-based immigrant visa 
petition. However, on July 26, 2010, the Director, Texas Service Center (the director), revoked 
the approval ~fthe petition with afinding of fraud . . The petitioner subsequently filed a motion to 

·. reopen, and the . director dismissed . the motion. Following the dismissal, the petitioner then 
appealed the director's decisipn to the Administrative Appeals Office (AAO). Upon review, the 
director's decision ~ill be withdrawn. The petition will be remanded. . 

Section 205 of the Ac:t, 8 U.S.C . . § -1155, provides that " [t]he Att~mey General [now Secretary, 
Department of Homeland Security], may, at any time, for what [she] deems to be good and 
sufficientcause, revoke the approval ohmy petition approved.by [her] under section 204." The 

· realization by the director that the petition . was approved in error may be good and sufficie.nt 
·cause for revoking the approvi:tl .. Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988). 

. . . . ~ 

·The petitioner is a retail store. it seeks to employ the benefidary permanently in the Unjted 
' c \ ' 

States as an assistant retail -store manager pursuant to section. 203(b )(3)(A)(i) of the Immigration 
· and Nationality Act (the Act), 8.U.S.C. §1153(b)(3)(A)(i).1 As required by statute, the petition is 
submitted along with· a~ approved _Form ETA 7.50 labor certification. As stated earlier, the 
employment-based visa petition was approved on January 24, 2003, but that approval was 
revoked on July 26, 2010. The director d~termined that the beneficiary did not have the requisite 
work experience iii the job offered as of the priority ate ahd that the petitioner submitted 
fraudulent documentation in order to qualify the beneficiary for an immigration benefit that he 
was not eligibie for. The director also fou~d . that the petitioner materially ·and/or willfully-., 
misrepresented its. f~milial relationship with the be~eficiary on the Form ETA 750. 

The ~ec'ord shows that ·the appeal is prope~ly filed , tirriely and makes a specific allegation of error 
in law or fact. The AAO conducts appella~e review on a de novo basis. See Soltane v. DOJ, 381 
F.3d 143, 145 (3d Cir. 2004). The AAO .·considers all pertinent evidence in the record, including 
new evidence properly submitted upon appeal.2 

The thr~shold issue on appeal is. whethe.r the director adequately advised the petitioner of the 
basis for revocation of approval of'the petition. As noted above, the Secretary of DHS has the 
authority to revoke the approval of any.petition approved by her under section 204 forgood and 
sufficient cause: 'See . section 205 of the Act; 8 U.S.C. § 1155. This means that notice must be 

1 Sectio~. 203(b)(3)(A)(i) of the Act, 8 O.S.C. § 1153(b)(3)(A)(i), provides for the granting of 
·preference classification to qualified immigrants. who are capable, at the time of petitioning Jor 
classification under this paragraph, of performing s~il~ed labor (requiring at least two years 
training or experience); not of a te.mporary nature~ for which qualified workers are not available 
in the United States. . . . · · 

2 The . sub~ission ~fadditional evidenc~ ~m appeal is allowed by the instructions to th~ Form I-
290B, which are incorporated in'to 'the regulations: by the regulation at 8 C.F.R. § 103.2(a)(1), 
The record in the ·instant case provides no reason to preclude consideration of any of the 
docupJents newly subniitte~ on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 



(b)(6)
Page 3 

· provided to the petitionef before a previously approved petition can be revoked. More 
~pecifically, t~e. - regulation a~ 8 C.FR. § _205.2 reads: 

(a) General. Ariy [USCIS] officer &uthorized to approve a petition under section. 
204 of the Act ·may revoke the approval ·of that petition · upon notice to the 
petitioner on any ground-other than those specified in§ 205.1 when the necessity 
for the. revocation ·comes to. the attention. of this . [USCIS]. · (Emphasis added) . 

. Further, the regulation at ·8 C.F.R, § 103.2(b)(16) st~tes: 

-... 

(i) Derogatory information unknown to petitioner or applicant. If the decision 
will be adverse to. the applicant or petitioner and is based on derogatory 
information · considered by the Service [US CIS] and of which the applicant or 
petitioner is unaware, he/she shall be advised of this fact and offered an 
opportunity to rebut the information and present information in his/her own behalf 
before the decision is render~d, except as provided in paragraphs (b )(16)(ii), (iii), 

.· and (iv) of this section. Any explanation, rebuttal, or information presented . by or 
in. behalf of the applicant' or petitioner · shall be included in the record of 
proceeding. 

Moreover, Matter of Arias, 19 I&N Dec; 5.68 (BIA 1988); Matter of Estime, 19 I&N Dec. 450 
(BIA 1987) provide that: · 

A notice of intention to revoke the approval of a visa petition is properly issued 
for . "good and sufficient cause" . when the evidence of record at the time of 
issuance, if unexplained and unrebutted, would warrant & ' denial of the visa 
petition based upon the petitioner's failure to meet his burden of proof. However, 
where a notice of intention· to revoke is based upon an unsupported statement, 
revocation' ofthe v~sa petition cannot be sustained. 

Here, in the Notiq~ Oflntent to Revoke (NOIR) dated February 12, 2009, the director wrote: · 
' • I I ' ' 

The SerVice is in· receipt of information revealing the existence of fraudulent 
information irt the petitions with Alien Employment Certificates (ETA 750) 

· .. and/or the · work experience letters in a significant number of cases submitted to 
· US CIS. by counsel for the .petitioner in the reviewed files. 

The .dir'eetor advised the petitioner in the NOIR that the instant case might involve fraud, since 
the petitio~ was filed by 3 

. The director also generally asked the petitioner to 

3 . . 
The AAO notes that was under USCIS. investigation for ·allegedly submitting 

fraudulent Form ETA 750 labor certification applications and Form 1-140 immigrant worker 
. petitions, when the director sent the NOIR on Feqruary 12; 2009. has since been 
. suspended fro'in practice before the United States Department' of Homeland Security for three 
yeats from ~arch l, 20.12'. representations in· this matter will be considered .. He 
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submit additional evidence to demonstrate that it had ~:omplied with all of the DOL recruiting 
requirements. 

. . . . . ·' l . . . . . 
The AAQ finds that. while 'the director appropriately reopened the approval of the petition by · 
issuing· the NOIR, the director's NOIR was oefici~nt in that it did not specifically give the 
petitioner notice of the derogatory information specific to the current proceeding. In the NOIR, 
the director questioned the beneficiary's qualifications and indicated that the petitioner had not 
properly advertised for the position.. The NOIR .neither provided nof referred to specific 
evidence or information relating to the petitioner's failure to comply with DOL recruitment or to 
the beneficiary's lack of qualifications in the present case. · The director did not state which 
recruitment procedures were defective. Nor did the ·· director specifically indicate why the 
beneficiary did . not qualify for the job offered, and which evidence was fraudulent. Without 
specifying or making available evidence specific to the petition in this case, the petitioner can 
have no meaningful opportunity to rebut or respond to that evidence. See Ghaly -v. INS, 48 F.3d 
1426, 143i (7th Cir. 1995) . . 'Because 'of insufficient notice to the petitioner of derogatory 
information, the director's decision will be withdrawn. · · 

. . . . . . 

Nonetheless, the petitioner must establish that the beneficiary had the requisite work experience 
in the job offered before the priority date, and that it has the ability to pay the proffered wage 

· from the priority date and continuiqg until the beneficiary obtains lawful permanent residence. 
An a'pplication or petition that' fails to comply with the technical requirements of the law may be 
denied 'by the AAO even if the Service Center does not identify alJ of the grounds for denial in 
the initial decision. See Spencer f:nterprises, Inc. v. United States, 229 F. Stipp. 2d 1025, 1043 
·(E.D. Cal. 2001), qffd, 34YF.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appel.late review on a de novo basis) .. 

. . . . . 

Concerning the beneficiary ' s qualificatiops for the position, the AAO finds that the record does 
not support the petitioner' s ·contention that. the beneficiary had the requisite work experience in 
the job offered before· the priority date. Consiste11t with Matter of Wing's Tea House, 16 I&N 
Dec. 15~ (Act. Reg. Comm.l977), the petitioner mustdemonstrate, among other things, that, on the 
priority date, the beneficiary· had ~ll of the qualifications stated on the· Form ETA 75.0 as certified 
by the DOL and subm~tted with the petition. 

He;e, the Form ETA 750 was filed and accepted for processing by the DOL on October 2, 2001. 
The name of the job title 'or the position for which the petitioner seeks to hire is "Assistant Retail 
Manager." The petitioner described the position offered as follows: ''Assist Owner in the 
management of retail market; 'assist with pricing, . sale promotions, employee scheduling, 
receiving, inventory." . Under section .14 of the Form ETA 750A the petitioner specifically 

· .\ requ'ir!:!d each appl~cant for this position to have a niin'imum oftwo years of ~ork experience in 
the job ·offered. · · 

On the Forin 'ETA 750, 'part B, the beneficiaryrepresented that he worked as an assistant retail 
manager at Pakistan froin April _ ~982 to October 1985. 

'.· 
' 

will be referred· to throughout this decision .by name. . . . , ' . 
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Submitted along with the FormETA 750 and the Form 1-140 petition was a letter of employment 
verification dated October 15, 1985' from the' managing director. of · · _ 

· stating that the beneficiary worked with us • . _ _ from April 4, 1982 to . 
October 15, 1985. Howev.er, this)ett,er does notmeet the requirements in the regulations as it does 
not contain the name or title of the author, nor doeS.it. provide a specific description of the duties 
performed by the beneficiary. See 8 C.F.R. §§'204.5tg)(1) ~nd 204,5,(1)(3)(ii)(B). 

In respons.e to the d!rector's NOIR, the petitioner submitted the following evidence: 

• An affidavit from who stated that 
was closed due to the new l:n'idge that was constructed over it in 1995; and 

• ·An affidavit from who stat_ed that he lived around 
Store and used to shop there and that around 1995 the Board of demolished 

to build a fly over bridge. 

In the Notice of Revocation (NOR)·_ dated July 26, 2010, th~ director pointed to the Temporary 
Protected Stat4s (TPS) application that .the beneficiary filed in October 1987. The record . 
contains a -'Form I-700 Application for Temporary Resident Status as a Special Agricultural 
Worker (SAW) filled out and signed by the beneficiary on October 29, 1987, in which the 
beneficiary claimed that he entered theUnite_d States without a visa on or about April 10, 1985.4 

• .• I 

. . 

Based on these TPS documents, the director deter~ined that the beneficiary could not have . 
worked at ~akistan from April1982 to October 15, 1985, 
because the record showed that the beneficiary had already been in the United States since April 
1985. The director further cited the Matter rf Ho; , 19 I&N Dec. 582, 591-92 (BIA 1988), and 
concluded that the documents in the record· "raised. serious cohcems regarding the credibility of 

· · the documentation.'' 
:.· 

On appeal to the AAO, the petitione'rsubmitted the following evidence· to demonstrate that the 
beneficiary worked. as ~n assistant retail manager in Pakistan: 

• . An affidavit dated .February 29, 2010 froi:ri _ who stated that he was the 
partner at the . ' . ' /and was heavily involved _in the running of the 
~tore until it was close'd due the death of . the managing director of the 

· store, and that the ~eneficiary was inde~d an employee of 
· from April1982 to Ap(il1985 when he left 'Pakistan.5 

: 

4 
. We note that the Form 1~700 was denied on Febrmiry 26; 1991 , because the beneficiary's · · 

formen~mployer pled ·guilty to violating 8 U.S.C. § 1160(b)(7)(A)(ii), creating and supplying 
false documents to SAW applicants. The reccird also shows that the beneficiary's appeal of the 
1991 decision was-dismissed by the Legalization Appeals Unit on July28, 1993. 

. . 
5 The _affidavit at'so stated that the beneficiary. requested ieave which was g~anted when he left . 
Pakistan in April 1985 and that he, was not terminated from his ·employment until October 1985, 
when he contacted the store stating that he would not return to Pakistan. . 
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We are inclined to agree with the director thatthe p~titioner has failed to. establish that the 
beneficiary had the requi~ite work experience iii the job offered as of the priority date. It is 

. incumbent )lpOn . the petitioner to resolve any inconsistencies; in . the record by independent 
objective evidence; any attempts to explain or reconcile · such ·inconsistencies, absent competent 
objective evidence pointing to . where the truth, in fact; li~s, will not-suffice.· Matter of Ho, 19 
I&N Dec, at 591~592. Here, the petitioner has nofsubmitted independent objective evidence to 
resolve the inconsistencies ip'the recorcL The statement from Mr. alone is not independent 
objective evidence resolving the inconsistencies in the record. Nor can the affidavit from Mr. 
or Mr. be accepted ·'as; independent objective eviden~e: Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. ·Matter ·of Soffici, 22 I&N :Dec. 15_8~ 165 (Com.m'r 1998) (citing Matter of 
Treasure CraftofCaliforniO;,'l4I&N Dec: 190 (Reg' l Comm'r 1972)). 

. . . . . . . 

Moreover, evidence that tht:('p'etitiqne~: .or the beqefidary creates after USCIS points out the 
deficiencies and inconsistencies in the petition wili' not be considered independent and objective 
evidence, as would be evidence that is contemporaneous with the event to ·be proven and existent 
at the time of the director's decision: The '-record in this case does not contain evidence such -as 
the beneficiary.'s governmerit-i~sued identification card or other proof ~f employme.nt in 
Pakistan, to rysolve . the inconsistencies in the rec~rd. Accordingly,· the AAO agrees with the 
director that the petitioner has failed to establish that the beneficiary had the requisite work 
experience · in the job offered as of the priority date. · 

·with respect to the petition~r ' s ability to pay, the regulation at 8 C.F.R. § 204.5(g)(2), iii · 
· pertinent part, provides: · . , 

' • ' • • • ! 

Ability of prospective employer to pay wage. : Any petition filed by or for an . 
employni.ent~based immigrant which requires an offer of employment must be 

·accompanied by evidence ,that the prospective United States employer has the 
ability to pay the proffered w.age. The petitioner must demonstrate this ability at 
the time the priority 'd.ate ·is established and ·continuing until the beneficiary 

.obtains lawful permanent residence . . Evidence of this abiiity shall be either in the 
form of copies of · a~nual reports, · federal tax returns, ·or audited financial 
statements. · 

. \ 

In the instant case·, the priority date is October 2, 2001. ,The rate of pay or the proffered wage . 
specified on 'the ETA 750 is $11 per hour or $20,020 per year based on a 35 hour work week.6

. 

The record ·contains ari Internal Revenue Service (IRS) Form W -2 evidencing that the 
benefiCiary received $i6;250 in 2006. from the petitioner. That payment is prim·a facie proof of 

6 The total · hours . per week indicated on the approve.d Form ETA 750 is 35 hours. This is · 
permittea sblong ·as the job opportunity is for a permanent and full-time position. See 20 C.F.R . . 

. · § 6563; 656.10(c)(10), TheDOL Memo indicates that full-time means at least 35 hours br more 
per week. See Memo, Farmer, Admin. for Reg' l. Mngm' t. , Div. of Foreign Labor Certification, · 
DOL fie.ld Memo No. 48-94 (May 16, ~994). · 

... · .-
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the petitioner;'s :ability to pay the ·proffered. wage in 2006. However, the record does not contain 
any other evidence that the p~titioner employed the beneficiary from the priority date in 2001 
onward.7 · ,. · · 

> 

The record also includ~s a copy of the petitioner's federal tax return filed on the IRS Form 
1120S U.S. Income Tax Return for an S Corporation ·for 2001. Based on the tax return 

. submitted, the petitioner repo~ted thefollowing net tncome: 

2001 $50,9~3 

The net income in 2001 exceeds the proffered ·wage of· $20,020/year s'o the petitioner has 
established the ability to pay in 2001. However; the record contains no other evidence of the 
petitioner's ability to pay. Thus, the petitioner has not ·established the ability to pay the proffered 
wage .in 2002 to 2005. and from 2007 onwards until the beneficiary obtains lawful permanent 
residence. ..; 

Jn view of the foregoing, · the pr~vious decision of the director will be withdrawn. The petition is 
remanded· to the director · for . review and consideration of the additional issues that impact the 
petitioner's eligibility for the vis·a that were not initialiy identified by the director. The director 
may Issue a new notice . of intent 'to revoke approval of the petition and· may request any .• 
additional evidence considered pertinent. Simihirly, the petitioner may provide additional 
evidence within a reasonable pe{iod of time to be determined by the director. Upon receipt of all 
the evidence, the director may review the entire record and enter a new decision. If the new 
decision is· contrary to the AAO's findings, it should be certified totheAAO for review. 

·). 

7 The petitioner claimed in a l~tter dated Wednes~ay, November 28, 2007 that the beneficiary 
had been employed since Sepiember 2000. This claim alone cannot be accepted as evidence of 
the beneficiary's employment . with· the petitioner, since as noted earlier. that going on record 
without supporting ·docuinertt<;1ry evidence is not sufficient for purposes of meeting the burden. of 

. proof in these proceedings. See Matter ofSoffici, id. at 165. · 

8 For an S Corporation, USCIS conside.rs net income to be the figure for' ordinary income, 
shown on line 21· of page on.e of the petitioner's IR$ Form 1120S if the S corporation's incon1e is 
exclusively from a trade or business. However, where an S corporation has· inco'me,. credits, 
deductions or other adjustments from' sources other than a trade or business, they are reported on 
Schedule K. If the Schedule K has relevant entries for additional income, credits, deductions or 
other adjustments, net income is found on line 23 (2001) of Schedule K. See Instructions for. 
Form 1120S, 2001, at http://wwwjrs.gov/pub/irs-piior!i1120s--200l.pclf (last accessed May 18, 
2011) (indicating that Schedule K is a summary schedule of all shareholder's shares of the 
corporation'sincome,' deductions; credits, etc.). In the instant case, the net inq>me for 2001 is 
found on line 23 of the schedule K. . · · · 
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ORPER: 

: i 

.The qirector's de'cision to revoke the previously ~pproved petition is withdrawn. 
The .petition is remarided to the director for further action in accordance with the 
foregoing and entry of a new decision. · 

. ( 


