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Washington, DC 20529-2090 

U.S. Citizenship 
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DATE: FEB. 2 8 2013 OFFi:CE: NEBRASKA SERVICE CENTER FILE: 

IN RE: · Petitioner: 
Beneficiary: 

PETITION: Immigrant Petition for Alien Worker as ail Other, Unskilled Worker Pursuant to§ 203(b)(3) 
of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

. INSTRUCTIONS: ( 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the iaw in reaching its decision, ·or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 

· accordance with· the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. · 

Thank you, 

~v{ 6.~ 
tto;;~osenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The preference visa petition was initially approved by the Director, Nebraska 
Service Center. The approval was subsequently revoked, and is now before the Administrative 
Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is an individual. It seeks to employ the beneficiary permanently in the United States 
. as a home health care provider. As required by statute, the petition is accompanied by a Form ETA 
750, Application for Alien-Employment Certification, approved by the United States Pepartment of 
Labor (DOL). The director determined that the petition was not supported by a bona fide job offer. 

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act . (the . Act), 8 U.S.C. § 
1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified immigrants 
who are capable, at the time of petitioning for classification . under this paragraph, of performing 
unskilled labor, not of a temporary . or seasonal nature, for which qualified workers are not available in 
the United States. 

The record shows that the appeal is properly .filed and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

The instant application for labor certification and petition were filed to employ the beneficiary as a 
home health care worker for the petitioner's ailing mother. The petitioner's mother passed away on 
August 11, 2004, four months after the initial approval ofthe petition. The director issued a Notice 
of Iritent to Revoke (NOIR), as it appeared that the job offer was no longer realistic. The AAO notes 
that the NOIR was properly issued pursuant to Matter of Arias, 19 I&N _Dec. 568 (BIA 1988) and 
Matter of Estime, 19 I&N Dec. 450 (BIA 1987). Both .cases held that a notice of intent to revoke a 
visa petition is ·properly issued for "good and suffiCient cause" when the .evidence of record at the 
time of issuance, if unexplained and unrebutted, would warrant a denial of the visa petition based 
upon the petitioner's failure to meet his burden of proof. The director's NOIR sufficiently detailed 
the evidence of the record, pointing out the above noted change of circumstances. 

J 
As set forth in the director's revocation, the petitioner failed to establish that the job offer continued 
to be realistic. The petition was ftled on November 18, 2003 and was approved on April 22, 2004. 
The petitioner sought the beneficiary's help to care for the petitioner's ailing mother. The 
petitioner's mother passed away on August 11, 2004. The director issued a NOIR, informing the 
petitioner that if a bona fide job offer did not exist, the approval would be revoked. . · 

·In response to the NOIR,·the petitioner provided a letter dated November 28, 2006, which confirmed 
that her mother had passed. The petitioner states that notwithstanding the loss of her mother, the 
petitioner intended to retain the beneficiary for the services described in the labor certification. We 
note the labor certification sought to1hire an employee to "provide daily 'live-in' health care services 
for an elderly woman with a variety of chronic diseases/medical conditions. Shall shower, dress and 
provide assistance to patient as required .... " The petitioner did not provide any evidence which 
established that this level of care was needed by any members of her residence after ·the passing of 
her mother. Furthermore, she stated that she had only employed the beneficiary from March 15, 
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2001 to October 15, 2001. From the letter it does not appear that the beneficiary was employed by 
the petitioner at the time the application for labor certification was filed: Thus, nothing in the record 
establishes that the job ·offer, for a live-in care· giver, remained realistic after the petitioner's 
mother's passing on August 11, 2004. 

Beyond the decision of the director, 1 the petitioner has also failed to establish its ability to pay the 
proffered wage. The petitioner must demonstrate its continuing ability to pay the proffered wage 
from • the pri9rity date . and continuing until the beneficiary obtains lawful permanent residence. 8 
C.P.R. § 204.5(g)(2). Evidence of ability to _pay "shall .be in the form of copies of annual reports, 
federal tax. returns, or audited fmancial statements." !d. · 

The petitioner is an individual.. The record contains the petitioner's Forms 1040 federal income ·tax 
return for 2001, 2002, and 2003 which show her adjusted gross inrome was $53,903, $64,598, and 
$60,872 respectively .. Individuals must show that they can cover their existing business expenses as 
well as pay the proffered wage out of their adjusted gross inrome or other available funds. In 
addition, individuals. must show that they can sustain themselves and their dependents. See Ubeda v. 
Palmer, 539 F; Supp. 647 (N.D. lll. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). · 

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioner could 
support himself, his ·spouse and five dependents on a gross income of ·slightly · more than $20,000 
where l}le beneficiary's proposed salary was $6,000 or appro},{imately thirty percent (30%) of the 
petitioner's gross inco~e. · 

The peti.tioner provided no irlformation about its family size, or personal expenses. The petitioner's 
failure to provide this information is sufficient cause to dismiss ·this appeal. While additional 
evidence may be submitted to establish the petitioner's ability to pay the proffered wage, it may not 
be substituted for evide~ce required by re~lation. 

Accordingly, the petitioner has also failed to establish its continuing ability to pay the proffered wage to 
the beneficiary since the priority date. 

On appeal, counsel ass~rts that the beneficiary has utilized the provisionS of Section 106(c) of the 
American Competitiveness in the Twenty-First Century Act of 2000, {AC21) and "ported" to a new 
employer. Section 2040) of the Act prescribes that '~A petition ... shall remain valid with respect to 
a new job if the individual changes jobs or empioyers." The term ":valid" is not defmed by the 
statute, nor does the congressional record prov:ide any guidance as to its meaning. See S. Rep. 106-
260, 2000 WL 622763 {Apr. 11, 2000); see also H.R. Rep. 106-1048, 2001 WL 67919 (Jan. 2, 

· 2001). · However, the ·statutory language and framework for granting immigrant status~ along with 

1 An· application or petition that fails to _comply with · the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appt:llate review on a de novo basis). 
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recent decisions of three federal circuit courts of appeals, clearly show that the term "valid," as used 
in section 2040) 'of the Act, refers to an approved visa petition. 

The available legislative history does not shed light on Congress' intent in specifically enacting 
section 106(c) of AC21. While the legislativ~ history for AC21 discusses Congressional concerns 
regarding the nation's economic competitiveness, the shortage of skilled technology ·workers, U.S. 
job training, and the cap on the number of nonimmigrant H-1B workers, the legislative history does 
not specifically mention section 106(c) or any concerns regarding backlogs in adjustment of status 
applications. The legislative history briefly mentions "inordinate delays in labor certification and 
INS visa processing" iii reference to provisions relating to the extension of an H-1B nonimmigrant 
alien's period of stay. SeeS. Rep. 106-260, 2000 WL 622763 at *10, *23 (Aprilll, 2000). In the 
2001 Report Ori The Activities Of The Committee · On The Judiciary, the House Judiciary 
Committee summarized the effects of AC21 on immigrant visa petitions: "[I]f an employer's 
immigrant visa petition for an alien worker bas been filed and remains unadjudicated for at least 180 
days, the petition·shall remain valid with respect to a new job if the alien changes jobs or employers 
if the new job is in the same or a similar occupational classification as the job for which the petition 
was filed." H.R. Rep. 106-1048, 2001 WL 67919 (January 2, 2001). Notably, this report further 
confuses the question of Congressional intent since the report clearly refers to "immigrant visa 
petitions" and not the "application for adjustment of status" that appears in the final statute. Even if 
more specific references were available, the legislative history behind AC21 would not provide 
guidanCe in the current matter since; a~ previously noted, an approved employment-based immigrant 
visa was required to file for adjustment of status at the time Congress enacted AC21. 

. Statut~ry interpretation begins with the language of the statute itself. Hughey v. U.S., 495 U.S. 411, 
415 (1990). We are expected to give the words used in the statute their ordinary meaning. I.N.S. v. 
Cardoza-Fonseca, 480 U.S. 421,431 (1987) (citingi.N.S. v. Phinpathya, 464 U.S. 183, 189 (1984)). 
We must also construe the language in question in harinony with the thrust of related provisions and 
with the statute as a .whole. K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988). See also CQIT 
Independen.ce Joint Venture v~ Federal Sav. and Loan Ins. Corp., 489 U.S. 561, 573 (1989); Matter 
ofW-F-, 21 I&N Dec. 503,506 (BIA 1996). 

With regard to the overall design of the nation's immigration laws, · section 204 of the Act provides 
the basic statutory framework for the granting of immigrant status. Section 204(a)(1)(F) of the Act, 
8 U.S.C. § 1154(a)(l)(F), provides that "[a]ny employer desiring and intending to employ within the 
United States an alien entitled to classification under section ... 203(b)(1)(B) ... of this title may 
file a petition with the Attorney General [now ·secretary of Homeland Security] for such 
classification." (Emphasis added.) 

Section 204(b) of the Act, 8 U.S.C. § 1154(b), governs USCIS's authority to approve an immigrant 
visa petition before immigrant status is granted: 

Mter an investigation of the facts in each case . . . the Attorney General [now 
Secretary of Homeland Security] shall, if he ·determines that the facts stated in the 
petition are true and that the alien in behalf of whom the petition is made is ... eligible 
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for preference under subsection (a) or (b) of section 203, approve the petition and 
forward one copy thereof to the Department of State. The Secretary of State shall then 
authorize the consular officer concerned to grant the preference status. 

Thus, the statute and regulations allow adjustment only where the alien has an approved petition for 
immigrant classification. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1), (2).2 

. Pursuant to the statutory framework for the granting of immigrant status, any United States employer . 
desiring and intending to employ an alien "entitled" to immigrant classification under the Act "may· 
file" a petition for classification. Section 204(a)(l)(F) of the Act, 8 U.S.C. § 1154(a)(1)(F). 
However, section 204(b) of the Act mandates that USCIS approve that petition only after 
investigating the facts in each case, determining that the facts stated in the petition are true and that 
the alien is eligible fo.r the requested classification; Section 204(b) ·of the Act, 8 U .S.C. § 1154(b ): 
Hence, Congress specifically granted USCIS the sole authority to approve an immigrant visa 
petition; an alien may not adjust status or be granted immigrant status by the Department of State 
until USCIS approves the petition. 

Therefore, to be considered "valid" in harmony with the portability provision of section 204G) of the 
Act and with the statute as a whole, an immigrant visa petition must have been filed for an alien that 
is entitled to the requested classification and that petition must have been . approved by USCIS 
pursuant to the agency's authority under the Act. See generally section 204 of the Act, 8 U.S.C. 
§ 1154. A petition is not validated merely through the act of filing the petition with USCIS or 
through the passage of 180 days from the filing date . 

. Section 204G) of the Act cannot be interpreted as allowing the adjustment of status of an alien based 
on an unapproved visa petition when section 245(a) of the Act explicitly requires an approved 
petition (or eligibility for an immediately available immigrant vis~) in order to grant adjustment of 
status. To construe section 204G) of the Act in that manner would violate the "elementary canon of 
construction that a statute should be interpreted so as not to render one part inoperative." Dept. of 
Revenue of Or. v. AC.F Indus., Inc., 510 U.S. 332,340 {1994). 

Accordingly, it would subvert the statutory scheme of the U.S. immigration laws to fmd that a 
petition is valid when that petition was never approved or' even if it was approved, if it was filed on 
behalf of an alien that .was ·never entitled to the requested immigrant classification. We will not 
construe section 204(j) of the Act in a manner that would allow ineligible aliens to gain immigrant 
status simply by filing visa petitions and adjustment applications, thereby mcreasing USCIS 
backlogs, in the hopes that the application might remain unadjudicated for 180·days. 

Section 205 of the Act provides that approval of any petition may be revoked for "good and 

2 We note that the Act contains at least one provision that does apply to pending petitions; in that 
instance, Congress specifically used the word "pending." See Section 101(a){15)(V) of the Act, 
8 U:S.C. § 1101(a)(15)(V) (establishing a nonimmigrant visa for aliens with family-based petitions 
that have been pending three years or more). 
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sufficient cause" and that the revocation dates back to the date of approval. In cases where the 
underlying 1-140 approval was not valid to begin with, such as in cases of fraud ot willful 
misrepresentation, or where the 1-140 was approved in error by USCIS because either the. petitioner 
or the beneficiary did not qualify for the preference classification sought, a revocation under section 
205 will negate any claim to section 2040) portability. 

In a case pertaining to the revocation of an 1-140 petition, the Ninth Circuit Court of Appeals 
determined that the government's authority to revoke a Form 1-140 petition under section 205 of the 
Act survived portability under section 2040) of the. Act. Herrera v. USCIS, 2009 WL 1911596 {91

h 

Cir. July 6, 2009). Citing a 2005 AAO decision, the Ninth Circuit reasoned that in order to remain 
valid under section 2040) of the Act, the 1-140 petition must have been valid from the start. The 
Ninth Circuit stated that if the plaintiff's argument prevailed, an alien who exercised portability 
would be shielded from revocation, but an alien who remained with the petitioning employer would 
not share the same immunity. The Ninth Circuit noted that it was not the intent of Congress to grant 
extra benefits to those who changed jobs. Under the plaintiff's interpretation, an applicant would 
have a very large incentive to change jobs in order to guarantee that the approval of an 1-140 petition 
could not be revoked. /d. · 

Here, we fmd that the petitioner failed to establish that a bona fide job offer existed and that it 
possessed the continued ability to pay the proffered wage at the time of the priority date. Thus, the 
petition was revoked, depriving the beneficiary the use of AC21. 

Additionally, there are several inconsistencies in the record pertaining to the beneficiary's 
relationship to the originalpetitioner and the successor employer. First, notwithstanding the fact that 
the petitioner's mother passed away, the original petitioner provided a letter on January 18, 2006, 
informing USCIS that its plans to employ the beneficiary as a home health care worker had not 
changed. However, the letter from the successor employer dated November 26, 2006, stated that it 
employed and paid the beneficiary since March 15, 2004. The original petitioner provided an 
affidavit on November 28, 2006, that did not clarify the above inconsistencies. Based upon the 
record, it is not clear wheri the beneficiary claims to have "ported" to the successor employer. It is 
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective 
evidence. Matter of Ho, 19 I&N Dec. 582, 591-92 {BIA 1988). Any attempt to explain or reconcile 
such inconsistencies will not suffice unless the petitioner submits competent objective .evidence 
pointing to where the truth lies. /d. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, ·8 
U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed . . 


