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:bate: JAN 0 2 2013 Office: TEXAS SERVICe CENTER 

.J 

INRE: Petitioner: 
Beneficiary: 

p.~; Qep~eilf C,f;II,O.~~d ~ritY: 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

~ · 

Petition: · Immigrant Petition for Alien Worker as an Other, Unskilled Worker Pursuant to 
§ 203(b)(3) of the Immigration and Natienality Act, 8 U.S.C. §.1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 
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DISCUSSION: The Director, Texas Service Center 'denied the immigrant visa petition and the 
Administrative Appeals Office (AAO) dismissed a subsequent appeal by decision dated November 22, 
2010. The matter is again before the AAO on motion to reopen and reconsider. The motion to reopen 
will be granted. The petition is reopened. The motion, to reconsider will be granted and the matter 
reconsidered. Upon review and reconsideration of the matter, the AAO's prior decision is withdrawn. 
The appeal will be sustained. The petition is approved. : 

The petitioner is an individual who owns a landscaping:business. It seeks to employ the beneficiary 
permanently in the United States as a landscaper. As required by statute, the petition is accompanied 
by a Form ETA 750, Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The director deemed the evidence in the record insufficient to 
establish by a preponderance of the evidence that the petitioner has the ability to pay the proffered 
wage from the priority date. The director denied the pe~ition accordingly. 

The record shows that the motion to reopen is properl~ filed. The procedural history in this case is 
documented by the record and incorporated into the de¢ision. Further elaboration of the procedural 
history will be made only as necessary. 
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The regulation at 8 C.F.R § 103.5 provides in pertinent part that "a motion to reopen must state the 
new facts to be provided in the reopened proceediri.g and be supported by affidavits or other 
documentary evidence." "New" facts are those that ~ere not available and could not reasonably 
have been discovered or presented in the previous proceeding. A motion that does not meet 
applicable requirements shall be dismissed. 8 C.F.R. § 1103.5(a)(4). 

A motion to reconsider must: (1) state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application of 
law or [USCIS] policy; and (2) establish that the decision was incorrect based on the evidence of 
record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). A motion that does not meet 
applicable requirements shall be dismissed. 8 C.F.R. §)03.5(a)(4). 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). 
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Section 203(b)(3)(A)(iii) of the Immigration and : Nationality Act (the Act), 8 U.S.C. § 
1153(b )(3)(A)(iii), provides for the granting of prefere~ce classification to other qualified immigrants 
who are capable, at the t~e of petitioning for classification under this paragraph, of performing 
unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not available in 
the Un.ited States. f 
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Upon review of the entire record, including evidence submitted on appeal and in response to a Notice of 
Intent to Deny issued by the AAO, the AAO concludes ,that the petitioner has established that it is more 
likely than not that the petitioner has maintained the continuing ability to pay the proffered wage from 
·the April 30, 2001 priority date onward. Considerfug the overall magnitude of the petitioner's 
business activities, the length of time the petitioner !has been in business, and the totality of the 
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,circumstances in this particular case, it is determined that the petitioner has established its continuing 
ability to pay the proffered wage from the priority date' onward. See Matter of Sonegawa, 12 I&N 
Dec. 612 (Reg'l Comm'r 1967). 

I 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has met, that burden. 

ORDER: The appeal is sustained, and the petition is approved. 


