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DATE: JAN 1 0 2013 OFFICE: TEXAS SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

.u;s:uepirtment ofHonieland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professiomil Pursuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b )(3) · 

ON BEHALF OF PETITIONER: 

SELF REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have coneerning your case must be made to that office. 

Thank you, 

~ 
-t'Dt 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: On February 19, 2002, United States Citizenship and Immigration· Services 
(USCIS), Vermont Service Center (VSC), received an Immigrant Petition for Alien Worker, Form 1-
140, from the petitioner. The employment-based i.mntigrant visa petition was initially approved by 
the VSC director on May 15, 2002. The director ,of the Texas Service Center (the director), 
however, revoked the approval of the immigrant petitiqn on June 2, 2009. The matter is now before 
the Administrative Appeals Office (AAO) on appea).1 The appeal will be rejected pursuant to 
8 C.F.R. § 103.3(a)(2)(v)(A)(1). 

The petitioner describes itself as a restaurant. It seeks · to permanently employ. the · beneficiary in the 
United States as a cook. The petitioner requests classip.cation of the beneficiary as a professional or 
skilled worker pursuant to section 203(b)(3)(A) of the ;Immigration and Nationality Act (the Act), 8 
U.S.C. § 1153(b)(3)(A). . 

As required by statute, the petition is submitted ·along with an approved Form ETA 750 labor 
certification. As stated earlier, this petition was approved on May 15, 2002 by the VSC, but that 
approval was revoked in June 2009. The director sent a Notice of Intent to Revoke (NOIR) to the 
petitioner on October 2, 2008 indicating that the petiti0ner failed to follow the Department of Labor 
recruitment procedures in connection with the approved labor certification application. In the NOIR, 
the petitioner was asked to submit evidence that establishes that it complied with the DOL requirements 
and that the beneficiary possessed the experience required by the terms of the labor certification. The 
petitioner did not submit a response to the NOIR. Accordingly, the director revoked the approval of the 
petition under the authority of 8 C.F.R. § 205.1? · 

I 

The AAO conducts appellate review on a d,.,e novo basi~. See Soltane v. DOl, 381 F.3d 143, ·145 (3d . . 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeaL3 

' . 

1 The AAO notes that .previous counsel, was suspended·from the practice of law 
before the Immigration Courts, Board of Immigration Appeals (BIA), and Department of Homeland 
Security (DHS) for a period of three years from March !1,,2012 to February 28, 2015. 
2 As a procedural matter, the AAO notes that 8 C.F.R.: §' 205.1 only applies to automatic revocation 
and is not the proper authority . to be used to revoke the approval of the petition in this instant 
proceeding. Under 8 C.F.R. § 205.1(a)(3)(iii), a peti~ion is automatically revoked if (A) the labor 
certification is invalidated pursuant to 20 C.F.R. § 656; (B) the petitioner or the beneficiary dies; (C) 
the petitioner withdraws the petition in writing; or (D) if the petitioner is no longer in business. 
Here, the labor certification has not been invalidated; :neither the petitioner nor the beneficiary has 
died; the petitioner has not withdrawn the petition; nor .has the petitioner gone out of business. 
Therefore, the approval of the petition cannot be aut?matically revoked. The director's erroneous 
citationof the applicable regulation is withdrawn. Nonetheless,the director does have revocation 
authority under 8 C.F.R. § 205.2, so the director's d~nial can be considered under that provision 

·under the AAO's de novo review authority. · I 
3 The submission of additional evidence on appeal i's allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by ~he regulation at 8 C.F.R. § 103.2(a)(1). The 
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The record of proceeding contains a Form I-290B, Notice of Appeal or Motion signed by 
_ Jn behalf of the petitioner. A letter in the recqrd dated September 9, 2009 on the petitioner's 

letterhead states that is the Executive Kitchen Manager for the petitioner and indicates that 
he is "not authorized, nor ha[s] the authority to sign [the Form I-290B] document on behalf of [the 
petitioner]." 

The regulation at 8 C.F.R. § 103.3(a)(1)(iii)(B), in pertihe~t part, states, 

For purposes of this section and §§ 103.4 and 103.5 of this part, affected party (in 
addition to the Service) means the person ! or . entity with legal standing in a 
proceeding. 

Further, the regulation at 8 C.F.R. § 103.3(a)(2)(v)(A:)(l) states, "An appeal filed by a person or 
entity not entitled to file it must be rejected as impropedy filed." The explicit language of the letter 
sent from confirms that he did not have authorization to ftle the appeal. As no evidence 
of record suggests thaf the origin~ petitioner consented to the filing of the appeal, the appeal was 
improperly ftled pursuant to 8 C.F.R. § 103.3(a)(2)(v)(A)(1) and must be rejected. 

Because the appeal is rejected, w~ will not elaborate .on whether the beneficiary had the requisite 
work experience before the priority date, whether the petitioner had the continuing ability to pay the 
proffered wage from the priority date, and whether the director's decision to revoke the approval of 
the petition was based on good and sufficient cause, in accordance with Section 205 of the Act, 8 
u.s.c. § 1155. ; 

ORDER: The appeal is rejected as improperly filed. ·The director's decision to revoke the 
approval of the petition remains undisturl:?ed. 

, . 

I 

record in the instant case proyides no reason to preciude consideration of any of the documents 
·newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 

I . 
I 


