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DATE: JAN 2 9 2013 
INRE: Petitioner: 

Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative.Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U~S. Citiz~nship 
and Immigration 
Services 

Office: NEBRASKA SERVICE CENTER FILE: 

.....---------~~------, 

Immigrant petition for Alien Worker as a !Skilled Worker or Professional pursuant to 
section 203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) · 

PETITION: 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find .the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have conc~rning your case must be made to that office, 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion, .with a fee of $630. The 
specific requirements for filing such a motion can be found! at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F;R. § 103.5(a)(l)(i) requires any motion ·to be filed 
within 30 days of the decision that the motion seeks to recorlsider or reopen. 

Tcroo· 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service 
Center, and is now before the Administrative Appeals dffice (AAO) on appeal. The appeal will 
be dismissed. 

The petitioner claims to be a diamonds and jewelry manufacturer and sales business. It seeks to 
permanently employ the beneficiary in the United Statds as a diamond expert. As required by 
statute, the petition ·is accompanied by an ETA F~rm 9089, Application for Permanent 
Employment Certification approved by the United St~tes Department of Labor (DOL). The 
director determined that the petitioner had not establishdd that it had the continuing ability to pay 
the beneficiary the proffered wage beginning on the priority date of the visa petition. The 
director denied the petition accordii~:gly. 

The record shows that the appeal is properly filed, tirnel¥ and makes a specific allegation of error 
in law or fact. The procedural history in this case is dopurnented by the record and incorporated 
into the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's November 24, 2010 deciJion, the issue in this case is whether the 
I 

petitioner has established its ability to pay the proffered wage as of the priority date and 
continuing until the beneficiary obta1ns lawful permanebt residence. . 

The regulat!on 8 C.F.R. § 204.5(g)(2) states in pertinenl part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
· employment-based immigrant which requires an offer of employment must be 

accompanied by evidence that the prospectivd United States employer has the 
ability to. pay the proffered wage. The petitionbr must demonstrate this ability at 
the time the priority date is established and., continuing until the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be either in the · 
form of copies of annual reports, federal tax returns, or audited financial 
statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on 
the priority date, which is the date the ETA Form 9089 !was accepted for processing by any office 
within the employment system of the DOL. See 8 OF.R. § 204.5(d). The petitioner must also 
demonstrate that, on the priority date, the beneficiary had the qualifications stated on its ETA Form 
9089 as certified by the DOL and submitted with the in~tant petition. Matter of Wing's Tea House, 
16 I&N Dec. 158 (Act. Reg. Cornrn. 1977). 

Here, the ETA Form 9089 was accepted on January 19, 2006. The proffered wage as stated on 
. I 

the ETA Form 9089 is $13.67 per hour ($28,433.36 per year)~ The ETA Form 9089 states that 
the position requires two years of experience in the job/ offered. 
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The AAO conducts appellate review on a de no.vo basis. See Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004). The AAO considers all pertinent evidedce in the record, including new evidence 
properly submitted upon appeal.1 

The evidence in the record of proceeding shows that the petitioner is structured as a sole 
proprietorship. On the petition, the peti'tioner did not /claim to currently employ any workers, 
On the ETA Form 9089 the beneficiary does not claim to have been employed by the petitioner. 

. I 
The petitioner must establish that its job offer to the benet;iciary is a realistic one. Because the filing 
of an ETA Form 9089 establishes a priority date for any ~igrant petition later based on the ETA 
Form 9089, the petitioner must establish that the job offer was realistic as of the priority date and 

I . 

that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful 
permanent residence. The petitioner's ability to pay the/ proffered wage is an essential element in 
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting 
Reg. Comm. 1977); see also 8 C.P.R. § 204.5(g)(2). 1nj evaluating whether a job offer is realistic, 
United States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate 
fmancial resources sufficient to pay the beneficiary's prbffered wages, although the totality of the 
circumstances affecting the petitioning business will bej considered if the evidence warrants such 
consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 1967). 
. I . 
In determining the petitioner's ability to pay the proffered wage during a given period, USCIS 
will first examine whether the petitioner employed and ~aid the beneficiary during that period. If 
the. petitioner establishes by documentary evidence th~t it employed the beneficiary at a salary 
equal to or greater than the proffered wage, the eviden~ will be considered prima facie proof of 
the petitioner's ability to pay the proffered wage. I · . 
The petitioner did not submit evidence to demonstrate ~hat it employed the beneficiary. . 

If, as in this case, the petitioner does not establish thJt it employed and paid the beneficiary an 
amount at least equal to the proffered wage during that period, USCIS will next examine the net 
income figure reflected on the petitioner's federal in~ome tax return, without consideration of 
depreciation or other expenses. River Street Donuts, fLC v. Napolitano, 558 F.3d 111 {1 51 Cir. 
2009); Taco Especial v. Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), aff'd, No. 10-1517 
(6th Cir. filed Nov. 10, 2011). Reliance on federal income tax returns as a basis for determining 

I 

a petitioner's ability to pay the proffered wage is well established by judicial precedent. Elatos 
I 

Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu 
I 

Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9fh Cir. 1984)); see also Chi-Feng Chang v. 
Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); Kf.P. Food Co., Inc. v. Sava, 623 F. Supp. 
1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. SupP,. 647 (N.D. Ill. 1982), aff'd, _703 F.2d 571 
(7th Cir. 1983). Reliance on the petitioner's gross receipts and wage expense is misplaced. 

1 The submission of additional evidence on appeal is ~llowed by the instructions to the Form I-
290B, which are incorporated into the regulations at 8 C.P.R. § 103.2(a)(1). 
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Showing that the petitioner's gross receipts exceeded the proffered wage is insufficient 
Similarly showing that the petitioner paid wages in exce~s of the proffered wage is insufficient. 

A sole proprietorship is a business in which one perLn operates the business in his or her 
I . 

personal capacity. Black's Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole 
I 

proprietorship is not legally separate from its owner. !Therefore, the sole proprietor's income, 
liquefiable assets, and personal liabilities are also consiaered as part of the petitioner's ability to 
pay the proffered wage. Sole proprietors report incomb and expenses from their businesses on 
their individual (Form 1040) federal tax return each ~ear. The business-related income and 
expenses are reported on Schedule C (or, if a farm, Schedule F) and are carried forward to the 
first page of the tax return. Where the sole proprieto~ is unincorporated, the gross income is 
taken from the IRS Form '1040, line 37. Sole proprielors must show that they can cover their 
existing business expenses as well as pay the proffere9 wage. In addition, they must .show that 
they can sustain themselves and their dependents. Ubeda v. Palmer, 539 F. Supp. 64 7, aff'd,' 703 
F.2d 571. 

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning 
entity structured as a sole proprietorship could support himself, his spouse and five dependents 
on a gross income of slightly more than $20,000 whdre the beneficiary's proposed salary was 

I 

$6,000 or approximately thirty percent (30%) of the petitioner's gross income. 

In the instant case, the sole proprietor's IRS Forms 10do reflect his adjusted gross income (AGI) 
as follows: 

• In 2006, the proprietor's IRS Form 1040 stated A.GI of$71,754.00 
• In 2007, the proprietor's IRS Form 1040 stated A.GI of$58,610.00. 
• In 2008, the proprietor's IRS Form 1040 stated 1.\oi of $60,571.00. 
• In 2009, the proprietor's IRS Form 1040 stated iA..GI of$63,874.00. 

I 
Where the petitioner's AGI amounts exceeded the proffered wage amounts, the sole proprietor 
must show that he can sustain himself and his depebdents by listing his personal household 
expens~s. See Ubeda v. Palmer. / 

With respect to the sole pr~prietor's household expen~es (HHE), the petitioner listed his annual 
household expenses as follows: 

• In 2006, the sole proprietor's HHE were $75,240.00. 
I 

• In 2007, the sole proprietor's HHE were $75,210.00. 
• In 2008, the sole proprietor's HHE were $75,240.00. 

. I 

• In 2009, the sole proprietor's HHE were $75,240.00 
I 
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Therefore, the sole proprietor's adjusted gross income minus his disclosed annual household 
expenses was insufficient to cover the proffered wage inl2006, 2007, 2008, and 2009.2 

On appeal, counsel asserts that the director failed .to consider all of the facts and evidence in the 
case in order to obtain an accurate account of the ~etitioner's ·rmancial ability to pay the 
proffered wage. I 
Counsel asserts that the value of the sole proprietor's diamond inventory exceeds $200,000.00; 
and therefore, is sufficient to pay the proffered wage.j The petitioner submits as evidence on 
appeal, copies of the petition,er's invoices and Customer and Border Protection entry summa~ies 
for 2010. However, the petitioner's diamond inventorylin 2010 would not establish his ability to 
pay the proffered wage beginning on the 2006 priority ~date. .Also, the record does not establish 
the existence of any corresponding liabilities associated with the acquisition of this inventory. 
Liabilities would offset the availability of this inventoriy to pay the proffered wage as it is sold. 
The record is devoid of evidence establishing how, dactly, the petitioner could have paid the 
beneficiary's wage in 2006 and thereafter. Doubt ca~t on any aspect of the petitioner's proof 
may, of course, lead to a reevaluation of the reliability ~nd sufficiency of the remaining evidence 
offered in support of the visa petition. It is incu~bent on the petitioner to resolve any 
inconsisten~ies in the record by independent objecti~e evidence, and attempts to explain or 
reconcile such inconsistencies, absent competent objec~ive evidence pointing to where the truth, 
in fact, lies, will not suffice. See Matter of Ho, 19 I&N Dec. 582, 591-592 (BIA 1988). Going 
on record without supporting documentary evidence is /not sufficient for purposes of meeting the 
'burden of proof in these proceedingS. Matter of Soffifi, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing Matter ofTreasure Craft ofCalifornia, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Counsel asserts that the average balances in the petitioner;s. business account exceeds 
$32,000.00, and is therefore sufficient to demonstrate llis ability to pay the proffered wage. The 
petitioner provided a copy of his business checkihg account statements for 2010. The 
petitioner's reliance on the balances in the business b~nk account is misplaced. First, business 
checking account bank statements are not among thJ three types of evidence, enumerated in 
8 C.F.R. § 204.5(g)(2), required to illustrate a petition~r' s ability to pay a proffered wage. While 
this regulation allows additional material "in approprikte cases," the sole proprietor in this case 
has not demonstrated why the documentation specified at 8 C.P.R. § 204.5(g)(2) is inapplicable 
or otherwise paints ·an inaccurate financial picture of jthe petitioner. Second, no evidence was 
submitted to demonstrate that the funds reported on the business checking account bank 
statements somehow reflect additional available furlds that were not reflected on these tax 
returns. These funds are likely shown on Schedule C bfthe sole proprietor's tax returns as gross 
receipts and expenses. The evidence submitted doe~ not establish that the petitioner had the 
continuing ability under the totality of circumstances tb pay the proffered wage beginning on the 
priority date. · 

1 

2 It is noted that, if we considered only his mortgage ·interest and real estate taxes paid in 2007, 
2008, and 2009, these expenses alone would have redJced the petitioner's AGI to a point that the 
proffered wage could not have been paid from the rem~ining income. 
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Although counsel asserts that the salaries paid to employees are business expenses that must be 
paid before personal expenses, the sole proprietor's ~ersonal expenses (household expenses) 
must be subtracted from the net income amounts, ~nd the remaining balances taken into 
consideration in determining the petitioner's ability to ~ay the proffered wage. As noted above, 
sole proprietors must show that they can cover their exi~ting business expenses as well as pay the 
proffered wage. In addition, they must show that jthey can sustain themselves and their 
dependents. Ubeda v. Palmer, 539 F. Supp. 647, ajf'd, 703 F.2d 571. 

Counsel's assertions and the evidence presented on apdeal cannot be concluded to outweigh ~e 
evidence of record that demonstrates that the petitionet could not pay the proffered wage from 

. I 
the day the ETA Form 9089 was accepted for processing by the DOL. 

J_JSCIS may consider the overall magnitude of thJ petitioner's business activities in its 
determination of the petitioner's ability to pay the prJffered wage. See Matter of Sonegawa, 
12 I&N Dec. 612. The petitioning entity in Sonegawa tiad been in business for over 11 years and 

. I 

routinely earned a gross annual income of about'$100,0p0. During the year in which the petition 
was filed in that case, the petitioner changed business lqcations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when 
the petitioner was unable to do regular business. The j Regional Commissioner determined that 
the petitioner's prospects for a resumption of successful business operations were well 
established. The petitioner was a fashion designer w~ose work had been featured in Time and 
Look magazines. Her clients included Miss Universe, rltovie actresses, and society matrons. The 

I 

petitioner's clients had been included in the lists of the best-dressed California women. The 
I 

petitioner lectured on fashion design at design and fashion shows throughout the United States 
and at colleges and universities in California. The Rbgional Commissioner's determination in 
Sonegawa was based in part on the petitioner's sotkd business reputation and outstanding 
reputation as a couturiere. As in Sonegawa, USCIS !may, at its discretion, consider evidence 
relevant to the petitioner's financial ability that falls outside of a petitioner's net income and net 
current assets. USCIS·may consider such factors as tHe number of years the petitioner has been 
doing business, the established historical growth of thcl petitioner's business, the overall number 
of employees, the occurrence of any uncharacteristic business expenditures or losses, the 
petitioner's reputation within its industry, whether/ the beneficiary is replacing a former 
employee or an outsourced service, or any other evidence that USCIS deems relevant to the 

I 

petiti~~er's ability to pay the proffered wage. I · 
In assessing the totality of the circumstances in this case, it is concluded that the petitioner has 
not established that it had the continuing ability to p~y the proffered wage. There are no facts 
paralleling those in Soriegawa that are present in the instant matter to a degree sufficient to 
establish that the petitioner had the ability to pay thJ proffered wage. Nor has the petitioner 
demonstrated the occurrence of any uncharacteristic ~usiness expenditures or losses during the 
relevant years. The petitioner has not submitted evidence to establish that the beneficiary is 
replacing a former employee whose primary duties jwere described in the ETA · Form 9089. 
Overall, the record is not persuasive in establishing that the job offer wa& realistic in the relevant 
years. 
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act 
8 U.S.C. § 1361. The petitioner has not met that burden!. 

ORDER: The appeal is dismissed. 


