
(b)(6)

U.S. Department ofHomelalld Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

DATE: JUN 0 4 2013 OFFICE: NEBRASKA SERVICE CENTER FILE: 

INRE: Petitioner: 
Beneficiary: 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.P.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.P.R.§ 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

)""~ ;-C¥L 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 



(b)(6)

Page 2 

DISCUSSION: On September 11, 2007, United States Citizenship and Immigration Services 
(USCIS), Nebraska Service Center, received an Immigrant Petition for Alien Worker, Form I-140, 
from the petitioner. The employment-based preference visa petition was initially approved by the 
Director, Nebraska Service Center (director) on January 7, 2009. In connection with the beneficiary's 
Application to Register Permanent Resident or Adjust Status (Form I-485), the director served the 
petitioner with notice of intent to revoke the approval of the petition (NOIR). In a notice of revocation 
(NOR), the director ultimately revoked the approval of the petition. The matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

Section 205 of the Act, 8 U.S.C. § 1155, provides that "[t]he Attorney General [now Secretary, 
Department of Homeland Security], may, at any time, for what he deems to be good and sufficient 
cause, revoke the approval of any petition approved by him under section 204." The realization by 
the director that the petition was approved in error may be good and sufficient cause for revoking the 
approval. Matter of Ho, 19 I&N Dec. 582,590 (BIA 1988). 

The petitioner is a self-described skilled nursing facility operator. It seeks to employ the beneficiary 
permanently in the United States as an accountant. As required by statute, the petition is 
accompanied by ETA Form 9089, Application for Permanent Employment Certification (labor 
certification), approved by the United States Department of Labor (DOL). As stated earlier, this 
petition was approved on January 7, 2009, by the Nebraska Service Center, but that approval was 
revoked on July 10, 2012. The director determined that the petitioner had not established that the job 
offer remained realistic, or that it had the continuing ability to pay the beneficiary the proffered wage 
beginning on the priority date of the visa petition, because of its filing to voluntarily reorganize 
under a Chapter 11 bankruptcy proceeding. The director revoked the approval of the petition 
accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal. 1 

The threshold issue on appeal is whether the director adequately advised the petitioner of the basis 
for revocation of approval of the petition. As noted above, the Secretary of Homeland Security has 
the authority to revoke the approval of any petition approved by her under section 204 for good and 
sufficient cause. See section 205 of the Ac; 8 U.S.C. § 1155. This means that notice must be 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
which are incorporated into the regulations by the regulation at 8 C.P.R. § 103.2(a)(1). The record in 
the instant case provides no reason to preclude consideration of any of the documents newly 
submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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provided to the petitioner before a previously approved petition can be revoked. More specifically, 
the regulation at 8 C.F.R. § 205.2 reads: 

a) General. Any [USCIS] officer authorized to approve a petition under section 204 
of the Act may revoke the approval of that petition upon notice to the petitioner on 
any ground other than those specified in§ 205.1 when the necessity for the revocation 
comes to the attention of this [USCIS]. (emphasis added). 

Further, the regulation at 8 C.F.R. § 103.2(b)(16) states: 

(i) Derogatory information unknown to petitioner or applicant. If the decision will be 
adverse to the applicant or petitioner and is based on derogatory information 
considered by [USCIS] and of which the applicant or petitioner is unaware, he/she 
shall be advised of this fact and offered an opportunity to rebut the information and 
present information in his/her own behalf before the decision is rendered, except as 
provided in paragraphs (b)(16)(ii), (iii), and (iv) of this section. Any explanation, 
rebuttal, or information presented by or in behalf of the applicant or petitioner shall 
be included in the record of proceeding. 

Moreover, Matter of Arias, 19 I&N Dec. 568 (BIA 1988); Matter of Estime, 19 I&N Dec. 450 (BIA 
1987) provide that: 

A notice of intention to revoke the approval of a visa petition is properly issued for 
"good and sufficient cause" when the evidence of record at the time of issuance, if 
unexplained and unrebutted, would warrant a denial of the visa petition based upon 
the petitioner's failure to meet his burden of proof. However, where a notice of 
intention to revoke is based upon an unsupported statement, revocation of the visa 
petition cannot be sustained. 

Here, in the NOIR, dated February 3, 2012, the director wrote: 

Because the filing of an ETA Form 9089 labor certification application establishes a 
priority date for any immigrant petition later based on the ETA Form 9089, the 
petitioner must establish that a job offer was realistic as of the priority date, in this 
case March 10, 2007, and that the offer remained realistic for each year thereafter, 
until the beneficiary obtains lawful permanent residence. A review of electronic 
public information databases indicates that the petitioner, 
voluntarily petitioned to reorganize under Chapter 11 of the U.S. Bankruptcy Court 
for the Central District of California in 2007. The California Secretary of State's 
public website at www.http://kepler.sos.ca.gov indicates that the petitioner's power's 
rights and privileges have been suspended or forfeited in California. As such, you 
are unable to clearly establish that the job offered on the Form 1-140 remains realistic 
until the beneficiary obtains lawful permanent residence. 
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The director specifically asked the petitioner to submit additional evidence to support the petition 
and in opposition to the revocation. 

The AAO finds that the director appropriately reopened the approval of the petition by issuing the 
NOIR, and gave the petitioner notice of the derogatory information specific to the current 
proceeding. In the NOIR, the director advised the petitioner that "the job offer must remain realistic 
as of the priority date and up until the beneficiary obtained lawful permanent residence and that 
questions remained after it was determined that the petitioner voluntarily petitioned to reorganize 
under Chapter 11 bankruptcy in the same year of filing the labor certification (2007), and the state of 
California had also suspended the petitioner's rights, powers and privileges. The director's NOIR 
sufficiently detailed the evidence of the record, pointing out deficiencies in the petitioner's labor 
certification that would warrant a denial if unexplained and unrebutted, and thus was properly issued 
for good and sufficient cause. Specifically, in the NOIR, the director indicated that the petitioner did 
not demonstrate that the job offer remained realistic from the priority date until the beneficiary 
obtained lawful permanent residence. Thus, the AAO finds that the NOIR was properly issued 
pursuant to Matter of Arias, 19 I&N Dec. 568(BIA 1988) and Matter of Estime, 19 I&N Dec. 450 
(BIA 1987). Both cases held that a notice of intent to revoke a visa petition is properly issued for 
"good and sufficient cause" when the evidence of record at the time of issuance, if unexplained and 
unrebutted, would warrant a denial of the visa petition based upon the petitioner's failure to meet his 
burden of proof. 

In the July 10, 2012, Notice of Revocation (NOR), the director found that the petitioner had not 
established that the job offer remained a realistic one from the priority date, or remained realistic for 
each year thereafter, until the beneficiary obtained lawful permanent residence. The AAO agrees 
and finds that the record does not support the petitioner's contention that the job offer remained a 
bona fide offer from the priority date and remained realistic for each year thereafter, until the 
beneficiary obtained lawful permanent residence. Consistent with Matter of Wing's Tea House, 16 
I&N Dec. 158 (Act. Reg. Comm. 1977), the petitioner must demonstrate, among other things, that, on 
the priority date, the job offer was in fact bona fide as stated on the Form ETA 9089, and as certified by 
the DOL and submitted with the petition. 

As set forth in the director's July 10, 2012 revocation of the petition's approval, the issues in this 
case are whether or not there was a bona fide job offer, and whether the petitioner has the ability to 
pay the proffered wage as of the priority date and continuing until the beneficiary obtains lawful 
permanent residence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b )(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
an ETA Form 9089 labor certification application establishes a priority date for any immigrant petition 
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later based on the ETA Form 9089, the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for each year thereafter, until the beneficiary obtains 
lawful permanent residence. The petitioner's ability to pay the proffered wage is an essential element in 
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg'l 
Comm'r 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources sufficient to pay the beneficiary's proffered wages, although the totality of the circumstances 
affecting the petitioning business will be considered if the evidence warrants such consideration. See 
Matter ofSonegawa, 12 I&N Dec. 612 (Reg'l Comm'r 1967). 

In the instant case the petitioner filed the ETA Form 9089 (labor certification) on March 10, 2007; the 
labor certification was approved on March 15, 2007; and the petitioner subsequently filed a voluntary 
reorganization Chapter 11 bankruptcy, on March 22, 2007. The petitioner then filed and paid a fee for a 
Form I-140 petition for the beneficiary on September 11, 2007, after filing for bankruptcy. The 
petitioner states upon appeal that it was its intent to continue the business enterprise after 
reorganization, and that is why the Form I-140 was submitted while the petitioner was under a Chapter 
11 proceeding. 

However, a bill of sale for a number of the petitioner's subsidiary enterprises, one of which paid all 
wages to the beneficiary according to the evidence presented, was approved by a bankruptcy court in 
the state of California, on July 6, 2007. A bill of sale in the record indicates the transaction took place 
on August 3, 2007, which was also prior to the filing of the Form I-140 petition for the beneficiary on 
September 11, 2007. Therefore, prior to filing Form I-140, the petitioner had begun bankruptcy 
proceedings and had liquefied substantial assets, including the entity responsible for paying the 
beneficiary's wages. 

In addition, the petitioner's entire business was dissolved in 2007, and its business license was no longer 
active as of June 30, 2008 as demonstrated in the record of proceedings. According to the California 
Secretary of State's public website, located at http://kepler.sos.ca.gov/, accessed on April 24, 2013, the 
petitioner's powers, rights and privileges have been suspended in the state of California. 

Counsel asserts that the petitioner's purchaser, _ became a successor-in-interest to the 
petitioner and continued to pay the proffered wage to the beneficiary up to July 2009. The director 
initially approved the I-140 petition on January 7, 2009. 

Counsel indicates that the purchasing entity continued operating under the license of the petitioner until 
a change in ownership was approved by the administering federal agency, which assists in 
demonstrating that the purchaser was in fact a successor-in-interest to the petitioner. users has not 
issued regulations governing immigrant visa petitions filed by a successor-in-interest employer. 
Instead, such matters are adjudicated in accordance with Matter of Dial Auto Repair Shop, Inc., 19 
I&N Dec. 481 (Comm'r 1986) ("Matter of Dial Auto") a binding, legacy Immigration and 
Naturalization Service (INS) decision that was designated as a precedent by the Commissioner in 
1986. The regulation at 8 C.F.R. § 103.3(c) provides that precedent decisions are binding on all 
immigration officers in the administration of the Act. 
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The facts of the precedent decision, Matter of Dial Auto, are instructive in this matter. Matter of 
Dial Auto involved a petition filed by Dial Auto Repair Shop, Inc. on behalf of an alien beneficiary 
for the position of automotive technician. The beneficiary's former employer, Elvira Auto Body, 
filed the underlying labor certification. On the petition, Dial Auto claimed to be a successor-in
interest to Elvira Auto Body. The part of the Commissioner's decision relating to the successor-in
interest issue follows: 

Additionally, the representations made by the petitioner concerning the relationship 
between Elvira Auto Body and itself are issues which have not been resolved. In 
order to determine whether the petitioner was a true successor to Elvira Auto Body, 
counsel was instructed on appeal to fully explain the manner by which the petitioner 
took over the business of Elvira Auto Body and to provide the Service with a copy of 
the contract or agreement between the two entities; however, no response was 
submitted. If the petitioner 's claim of having assumed all of Elvira Auto Body's 
rights, duties, obligations, etc., is found to be untrue, then grounds would exist for 
invalidation of the labor certification under 20 C.F.R. § 656.30 (1987). Conversely, if 
the claim is found to be true, and it is determined that an actual successorship exists, 
the petition could be approved if eligibility is otherwise shown, including ability of 
the predecessor enterprise to have paid the certified wage at the time of filing. 19 I&N 
Dec. at 482-3 (emphasis added). 

Accordingly, Matter of Dial Auto does not stand for the proposition that a valid successor 
relationship may only be established through the assumption of "all" or a totality of a predecessor 
entity's rights, duties, and obligations. Instead, the generally accepted definition of a successor-in
interest is broader: "One who follows another in ownership or control of property. A successor in 
interest retains the same rights as the original owner, with no change in substance." Black's Law 
Dictionary 1570 (9th ed. 2009) (defining "successor in interest"). 

With respect to corporations, a successor is generally created when one corporation is vested with 
the rights and obligations of an earlier corporation through amalgamation, consolidation, or other 
assumption of interests.2 !d. at 1569 (defining "successor"). When considering other business 
organizations, such as partnerships or sole proprietorships, even a partial change in ownership may 

2 Merger and acquisition transactions, in which the interests of two or more corporations become 
unified, may be arranged into four general groups. The first group includes "consolidations" that 
occur when two or more corporations are united to create one new corporation. The second group 
includes "mergers," consisting of a transaction in which one of the constituent companies remains in 
being, absorbing the other constituent corporation. The third type of combination includes 
"reorganizations" that occur when the new corporation is the reincarnation or reorganization of one 
previously existing. The fourth group includes transactions in which a corporation, although 
continuing to exist as a "shell" legal entity, is in fact merged into another through the acquisition of 
its assets and business operations. 19 Am. Jur. 2d Corporations § 2165 (2010). 
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require the petitioner to establish that it is a true successor-in-interest to the employer identified in 
the labor certification application. 3 

The merger or consolidation of a business organization into another will give rise to a successor-in
interest relationship because the assets and obligations are transferred by operation of law. 
However, a mere transfer of assets, even one that takes up a predecessor's business activities, does 
not necessarily create a successor-in-interest. See Holland v. Williams Mountain Coal Co., 496 F.3d 
670, 672 (D.C. Cir. 2007). An asset transaction occurs when one business organization sells 
property - such as real estate, machinery, or intellectual property - to another business organization. 
The purchase of assets from a predecessor will only result in a successor-in-interest relationship if 
the parties agree to the transfer and assumption of the essential rights and obligations of the 
predecessor necessary to carry on the business.4 See generally 19 Am. Jur. 2d Corporations § 2170 
(2010). 

Considering Matter of Dial Auto and the generally accepted definition of successor-in-interest, a 
petitioner may establish a valid successor relationship for immigration purposes if it satisfies three 
conditions. First, the petitioning successor must fully describe and document the transaction 
transferring ownership of all, or a relevant part of, the beneficiary's predecessor employer. Second, 
the petitioning successor must demonstrate that the job opportunity is the same as originally offered 
on the labor certification. Third, the petitioning successor must prove by a preponderance of the 
evidence that it is eligible for the immigrant visa in all respects. 

Evidence of transfer of ownership must show that the successor not only purchased assets from the 
predecessor, but also the essential rights and obligations of the predecessor necessary to carry on the 
business. To ensure that the job opportunity remains the same as originally certified, the successor 
must continue to operate the same type of business as the predecessor, in the same metropolitan 
statistical area and the essential business functions must remain substantially the same as before the 
ownership transfer. See Matter of Dial Auto, 19 I&N Dec. at 482. 

3 For example, unlike a corporation with its own distinct legal identity, if a general partnership adds 
a partner after the filing of a labor certification application, a Form 1-140 filed by what is essentially 
a new partnership must contain evidence that this partnership is a successor-in-interest to the filer of 
the labor certification application. See Matter of United Investment Group, 19 I&N Dec. 248 
(Comm'r 1984). Similarly, if the employer identified in a labor certification application is a sole 
proprietorship, and the petitioner identified in the Form 1-140 is a business organization, such as a 
corporation which happens to be solely owned by the individual who filed the labor certification 
application, the petitioner must nevertheless establish that it is a bona fide successor-in-interest. 
4 The mere assumption of immigration obligations, or the transfer of immigration benefits derived 
from approved or pending immigration petitions or applications, will not give rise to a successor-in
interest relationship unless the transfer results from the bona fide acquisition of the essential rights 
and obligations of the predecessor necessary to carry on the business. See 19 Am. Jur. 2d 
Corporations§ 2170; see also 20 C.F.R. § 656.12(a). 
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In order to establish eligibility for the immigrant visa in all respects, the petitioner must support its 
claim with all necessary evidence, including evidence of ability to pay. The petitioning successor 
must prove the predecessor's ability to pay the proffered wage as of the priority date and until the 
date of transfer of ownership to the successor. In addition, the petitioner must establish the 
successor's ability to pay the proffered wage in accordance from the date of transfer of ownership 
forward. 8 C.P.R. § 204.5(g)(2); see also Matter of Dial Auto, 19 I&N Dec. at 482. 

Applying the analysis set forth above to the instant petition, the petitioner has not established a valid 
successor relationship for immigration purposes. 

Counsel also offers the following documents to assert that a successor in interest relationship exists: 

• An Asset Purchase Agreement, dated August 3, 2007, between 
and as debtors and debtors in possession an 

as 
purchaser. 

• A Schedule one List of Acquired Facilities, showing three enterprises, _____ _ 
----------, 

• A Schedule 2 List of Assumed Leases, showing three leases: 

• A Bill of Sale, dated August 3, 2007 between 
debtors and debtors in possession and 

as purchaser. 

• An Assumption Agreement dated August 3, 2007 between 
debtors and debtors in oossession and 

and 

. 
as purchaser. 

However, this evidence does not sufficiently demonstrate that there is in fact a single successor-in
interest to the petitioner, The AAO notes that the petitioner has not 
provided any documentation regarding its bankruptcy proceedings, or resolutions. The petitioner has 
also not provided any evidence that it continued its operations beyond the August 3, 2007, sale of its 
assets. Going on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter ofSoffici, 22 I&N Dec. 158, 165 (Comm'r 
1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg'l Comm'r 1972)). The 
fact that the purchasing entity may have continued to utilize the petitioner's license for a limited time 
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and purpose and purchased a portion of its assets, does not sufficiently establish that it is in fact a 
successor- in-interest to the petitioner. Evidence of transfer of ownership must show that the successor 
not only purchased the predecessor's assets but also that the successor acquired the essential rights 
and obligations of the predecessor necessary to carry on the business in the same manner as the 
predecessor. The successor must continue to operate the same type of business as the predecessor, 
and the manner in which the business is controlled must remain substantially the same as it was 
before the ownership transfer. 

The regulation at 20 C.P.R.§ 656.30(c)(2) provides: 

A labor certification involving a specific job offer is valid only for the particular job 
opportunity, the alien for whom certification was granted, and for the area of intended 
employment stated on the Application for Alien Employment Certification form. 

According to the evidence provided, the sale of assets was for a portion of the petitioner's assets to 
multiple petitioners, but was not for all of the entity, or even a significant portion of its assets. The 
job offer previously approved under the labor certification was for an accountant with an entity 
consisting of over 130 healthcare facilities, 4500 employees, and more than $80 million in gross 
profits, according to evidence submitted into the record from the petitioner. The record does not 
demonstrate that after the sale of a portion of the petitioner's assets, the company involved with the 
beneficiary remained substantially the same. Since only a portion of the petitioner assets were 
purchased by any given entity according to the evidence presented, the number of employees, 
amount of assets, and total number of facilities within the entity appear to have changed as well, and 
does not therefore, demonstrate that the new entity is continuing to operate the same type of business 
as the petitioner. Consequently, the job offer also appears to be for a different opportunity than 
indicated in the labor certification. 

Therefore, the evidence is insufficient to demonstrate a successor-in-interest relationship exists. The 
evidence suggests that the petitioner effectively dissolved its business by selling its assets to multiple 
purchasers on August 3, 2007, prior to the approval of the instant petition. If the petitioner dissolved 
during the petition process, then there could not have been a bona fide job offer. 

The petitioner has not established that a bona fide job opportunity existed at the tine of filing or as of 
the approval date. Counsel asserts on appeal that the petition is still approvable due to the terms of 
the American Competitiveness in the Twenty-First Century Act of 2000 (AC21). The AAO does not 
agree that the terms of AC21 make it so that the instant immigrant petition can be approved despite 
the fact that the petitioner has not demonstrated its eligibility. AC21 allows an application for 
adjustment of status5 to be approved despite the fact that the initial job offer is no longer valid. The 

5 The AAO notes that after the enactment of AC21, USCIS altered its regulations to provide for the 
concurrent filing of immigrant visa petitions and applications for adjustment of status. This created 
a possible scenario wherein after an alien's adjustment application had been pending for 180 days, 
the alien could receive and accept a job offer from a new employer in a same or similar job position, 
potentially rendering him or her eligible for AC21 portability, prior to the adjudication of his or her 
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language of AC21 states that the I-140 shall remain valid with respect to a new job offer for 
purposes of the beneficiary's application for adjustment of status despite the fact that he or she no 
longer intends to work for the petitioning entity provided (1) the application for adjustment of status 
based upon the initial visa petition must have been pending for more than 180 days and (2) the new 
job offer the new employer must be for a same or similar job. A plain reading of the phrase will 
remain valid suggests that the petition must be valid prior to any consideration of whether or not the 
adjustment application was pending more than 180 days and/or the new position is same or similar. 
In other words, it is not possible for a petition to remain valid if it is not valid currently. The AAO 
would not consider a petition wherein the initial petitioner has not demonstrated its eligibility to be a 
valid petition for purposes of section 106(c) of AC21. This position is supported by the fact that 
when AC21 was enacted, USCIS regulations required that the underlying I-140 was approved prior 
to the beneficiary filing for adjustment of status. When AC21 was enacted, the only time that an 
application for adjustment of status could have been pending for 180 days was when it was filed 
based on an approved immigrant petition. Therefore, the only possible meaning for the term remains 
valid was that the underlying petition was approved and would not be invalidated by the fact that the 
job offer was no longer a valid offer. See Matter of Al Wazzan, 25 I&N Dec. 359 (AAO 2010). 

The operative language in section 2040) and section 212(a)(5)(A)(iv) of the Act states that the 
petition or labor certification shall remain valid with respect to a new job if the individual changes 
jobs or employers. The term "valid" is not defined by the statute, nor does the congressional record 
provide any guidance as to its meaning. SeeS. Rep. 106-260; see also H.R. Rep. 106-1048. Critical 
to the pertinent provisions of AC21, the labor certification and petition must be valid to begin with if 
it is to "remain valid with respect to a new job." Section 204(j) of the Act, 8 U.S.C. § 1154(j) 
(emphasis added). 

Statutory interpretation begins with the language of the statute itself. Pennsylvania Department of 
Public Welfare v. Davenport, 495 U.S. 552 (1990). We are expected to give the words used in the 
statute their ordinary meaning. Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837 (1984). Furthermore, we are to construe the language in question in harmony with the 
thrust of related provisions and with the statute as a whole. K Mart Corp. v. Cartier Inc., 486 U.S. 
281, 291 (1988) (holding that construction of language which takes into account the design of the 
statute as a whole is preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan 
Ins. Corp., 489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 1996). 

underlying visa petition. A USCIS memorandum signed by William Yates, May 12, 2005, provides 
that if the initial petition is determined approvable, then the adjustment application may be 
adjudicated under the terms of AC21. See Interim Guidance for Processing Form I-140 
Employment-Based Immigrant Petitions and Form I-485 and H-1B Petitions Affected by the 
American Competitiveness in the Twenty-First Century Act of 2000 (AC21) (Public Law 106-313) at 
3. This memorandum was superseded by Matter of AI Wazzan, 25 I&N Dec. 359 (AAO 2010), 
which determined that the petition must have been valid to begin with if it is to remain valid with 
respect to a new job. 
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With regard to the overall design of the nation's immigration laws, section 204 of the Act provides 
the basic statutory framework for the granting of immigrant status. Section 204(a)(1)(F) of the Act, 
8 U.S.C. § 1154(a)(1)(F), provides that "[a]ny employer desiring and intending to employ within the 
United States an alien entitled to classification under section ... 203(b )(3) ... of this title may file a 
petition with the Attorney General [now Secretary of Homeland Security] for such classification." 
(Emphasis added.) 

Section 204(b) of the Act, 8 U.S.C. § 1154(b), governs USCIS's authority to approve an immigrant 
visa petition before immigrant status is granted: 

Mter an investigation of the facts in each case . . . the Attorney General [now 
Secretary of Homeland Security] shall, if he determines that the facts stated in the 
petition are true and that the alien in behalf of whom the petition is made is . . . 
eligible for preference under subsection (a) or (b) of section 203, approve the petition 
and forward one copy thereof to the Department of State. The Secretary of State shall 
then authorize the consular officer concerned to grant the preference status. 

Statute and regulations allow adjustment only where the alien has an approved petition for 
immigrant classification. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1), (2).6 

Pursuant to the statutory framework for the granting of immigrant status, any United States employer 
desiring and intending to employ an alien "entitled" to immigrant classification under the Act "may 
file" a petition for classification. Section 204(a)(l)(F) of the Act, 8 U.S.C. § 1154(a)(1)(F). 
However, section 204(b) of the Act mandates that USCIS approve that petition only after 
investigating the facts in each case, determining that the facts stated in the petition are true and that 
the alien is eligible for the requested classification. Section 204(b) of the Act, 8 U.S.C. § 1154(b ). 
Hence, Congress specifically granted USCIS the sole authority to approve an immigrant visa 
petition; an alien may not adjust status or be granted immigrant status by the Department of State 
until USCIS approves the petition. 

Therefore, to be considered valid in harmony with the portability provisions of AC21 and with the 
statute as a whole, an immigrant visa petition must have been filed for an alien that is entitled to the 
requested classification and that petition must have been approved by USCIS pursuant to the 
agency's authority under the Act. See generally section 204 of the Act, 8 U.S.C. § 1154. A petition 
is not validated merely through the act of filing the petition with USCIS or through the passage of 
180 days. See Matter of AI Wazzan, 25 I&N Dec. 359 (AAO 2010). 

The portability provisions of AC21 cannot be interpreted as allowing the adjustment of status of an 
alien based on an unapproved visa petition when section 245(a) of the Act explicitly requires an 

6 We note that the Act contains at least one provision that does apply to pending petitions; in that 
instance, Congress specifically used the word "pending." See section 101(a)(15)(V) of the Act, 8 U.S.C. 
§ 1101(a)(15)(V) (establishing a nonimmigrant visa for aliens with family-based petitions that have 
been pending three years or more). 
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approved petition (or eligibility for an immediately available immigrant visa) in order to grant 
adjustment of status. To construe section 2040) of the Act in that manner would violate the 
"elementary canon of construction that a statute should be interpreted so as not to render one part 
inoperative." Dept. of Revenue of Or. v. ACF Indus., Inc., 510 U.S. 332, 340 (1994). 

We will not construe section 2040) of the Act in a manner that would allow ineligible aliens to gain 
immigrant status simply by filing visa petitions and adjustment applications, thereby increasing 
USCIS backlogs, in the hopes that the application might remain unadjudicated for 180 days.7 

The enactment of the job flexibility provision at section 2040) of the Act did not repeal or modify 
sections 204(b) and 245(a) of the Act, which require USCIS to approve an immigrant visa petition 
prior to granting adjustment of status. In Herrera v. USCIS, 571 F.3d 881 (91

h Cir. 2009), the Ninth 
Circuit Court of Appeals determined that the government's authority to revoke a Form 1-140 petition 
under section 205 of the Act survived portability under section 204(j) of the Act. Citing a 2005 AAO 
decision, the Ninth Circuit reasoned that in order to remain valid under section 204(j) of the Act, the 
1-140 petition must have been valid from the start. The Ninth Circuit stated that if the plaintiffs 
argument prevailed, an alien who exercised portability would be shielded from revocation, but an 
alien who remained with the petitioning employer would not share the same immunity. The Ninth 
Circuit noted that it was not the intent of Congress to grant extra benefits to those who changed jobs. 
Under the plaintiffs interpretation, an applicant would have a very large incentive to change jobs in 
order to guarantee that the approval of an 1-140 petition could not be revoked. !d. 

The petitioner has not established that there was a bona fide job opportunity at the time of filing. As 
the petitioner did not sufficiently demonstrate that a bona fide job offer existed, the Form 1-140 
petition was not valid as of the date of its filing. Therefore, no AC21 issue exists in the instant case. 

Further, beyond the decision of the director, the approval of the petition may not be reinstated, as the 
petitioner must establish its ability to pay the proffered wage from the priority date. An application 
or petition that fails to comply with the technical requirements of the law may be denied by the AAO 
even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 

7 Moreover, every federal circuit court of appeals that has discussed the portability provision of section 
204(j) of the Act has done so only in the context of deciding an immigration judge's jurisdiction to 
determine the continuing validity of an approved visa petition when adjudicating an alien's application 
for adjustment of status in removal proceedinf. Sung v. Keisler, 2007 WL 3052778 (51

h Cir. Oct. 22, 
2007); Matovski v. Gonzales, 492 F.3d 722 (61 Cir. Jun. 15, 2007); Perez-Vargas.v. Gonzales, 478 F.3d 
191 ( 41

h Cir. 2007). In Sung, the court quoted section 2040) of the Act and explained that the provision 
only addresses when "an approved immigration petition will remain valid for the purpose of an 
application of adjustment of status." Sung, 2007 WL 3052778 at 1 (emphasis added). Accord 
Matovski, 492 F.3d at 735 (discussing portability as applied to an alien who had a "previously approved 
1-140 Petition for Alien Worker"); Perez-Vargas, 478 F.3d at 193 (stating that "[s]ection 204(j) ... 
provides relief to the alien who changes jobs after his visa petition has been approved"). Hence, the 
requisite approval of the underlying visa petition is explicit in each of these decisions. 
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F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the 
AAO conducts appellate review on a de novo basis). 

The successor must also establish its continuing ability to pay the proffered wage from the date of 
business transfer until the beneficiary adjusts status to lawful permanent resident. 

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the ETA Form 9089, Application for Permanent Employment 
Certification, was accepted for processing by any office within the employment system of the DOL. 
See 8 C.F.R. § 204.5( d). The petitioner must also demonstrate that, on the priority date, the beneficiary 
had the qualifications stated on its ETA Form 9089, Application for Permanent Employment 
Certification, as certified by the DOL and submitted with the instant petition. Matter of Wing's Tea 
House, 16 I&N Dec. 158 (Acting Reg' l Comm'r 1977). 

Here, the ETA Form 9089 was accepted on March 10, 2007. The proffered wage as stated on the 
ETA Form 9089 is $18.35 per hour. The ETA Form 9089 states that the position requires a 
bachelor's degree in accounting. 

The evidence in the record of proceeding shows that the petitioner is a corporation. On the petition, 
the petitioner claimed to have been established in 1989, to have a gross annual income of over 
$80,000,000 and to currently employ 4500 workers. The petitioner must demonstrate its continuing 
ability to pay the proffered wage from the priority date and continuing until the beneficiary obtains 
lawful permanent residence. 8 C.F.R. § 204.5(g)(2). Evidence of ability to pay "shall be in the form 
of copies of annual reports, federal tax returns, or audited financial statements." /d. 

The record before the director closed on June 13, 2012, with the receipt by the director of the 
petitioner's submissions in response to the director' s request for evidence. However, the record does 
not any contain annual reports, federal tax returns, or audited financial statements for the petitioner, 
or from the purported successor-in-interest. 

The petitioner submitted a letter from its Human Resource Director, dated, June 5, 
2007, indicating that the petitioner was established in 1989, currently employs over 4000 individuals 
and has a gross annual income of over $80 million. However, this letter cannot be viewed as 
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persuasive evidence of the petitioner's ability to pay, as the petitioner was in undisclosed bankruptcy 
proceedings at that time, and the entity's assets were sold approximately two months after its 
issuance on, August 3, 2007. In addition, the petitioner filed for Chapter 11 bankruptcy proceedings 
prior to the date the letter was written, on March 22, 2007. 

The petitioner's failure to provide complete annual reports, federal tax returns, or audited financial 
statements for each year from the priority date is sufficient cause to dismiss this appeal. While 
additional evidence may be submitted to establish the petitioner's ability to pay the proffered wage, 
it may not be substituted for evidence required by regulation. In this case, the evidence submitted is 
unpersuasive in determining the petitioner's ability to pay for the reasons stated. 

Therefore, the petitioner has also not sufficiently demonstrated an ability to pay the proffered wage 
to the beneficiary from the priority date until lawful permanent residence. 

The AAO affirms the director's decision that the bona fides of the job offer were not established 
from the priority date and remained realistic for each year thereafter. In addition, the AAO finds that 
the petitioner did not establish that a successor-in-interest exists, or that it had the ability to pay the 
beneficiary the proffered wage from the priority date onward. 

The petition's approval will remain revoked for the above stated reasons, with each considered as an 
independent and alternative basis for revocation. In visa petition proceedings the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 
U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition's approval remains revoked. 


