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DATE: JUN 0 4 2013 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

OFFICE: TEXAS SERVICE CENTER 

PETITION: Immigrant Petition for Alien Worker as a Professional or Skilled Worker Pursuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
·related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Ro~·osenberg 
.Acting Chief, Administrative Appeals Office 

www.uscis.gov 



(b)(6)

Page 2 

DISCUSSION: The employment-based immigrant visa petition was initially approved. Upon 
further review and investigation, the Director, Texas Service Center, issued a Notice of Intent to 
Revoke the petition's approval. The director subsequently sent the petitioner a Notice of Revocation 
(NOR). The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed with a finding of misrepresentation against the petitioner and the beneficiary. The 
labor certification application will also be invalidated based on the misrepresentation. 

The petitioner seeks to employ the beneficiary permanently in the United States as a MIS manager. 
As required by statute, an ETA Form 9089, Application for Permanent Employment Certification 
approved by the Department of Labor (DOL), accompanied the petition. The director revoked the 
petition based on the petitioner's failure to establish its continuing ability to pay the proffered wage 
and failed to establish that it was a bona fide employer extending a valid job offer. 

Section 205 of the Act, 8 U.S.C. § 1155, provides that "[t]he Attorney General [now Secretary, 
Department of Homeland Security], may, at any time, for what he deems to be good and sufficient 
cause, revoke the approval of any petition approved by him under section 204." The realization by 
the director that the petition was approved in error may be good and sufficient cause for revoking the 
approval. Matter of Ho, 19 I&N Dec. 582,590 (BIA 1988). 

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the Board 
of Immigration Appeals has stated: 

In Matter of Estime, ... this Board stated that a notice of intention to revoke a 
visa petition is properly issued for "good and sufficient cause" where the 
evidence of record at the time the notice is issued, if unexplained and 
umebutted, would warrant a denial of the visa petition based upon the 
petitioner's failure to meet his burden of proof. The decision to revoke will be 
sustained where the evidence of record at the time the decision is rendered, 
including any evidence or explanation submitted by the petitioner in rebuttal to 
the notice of intention to revoke, would warrant such denial. 

Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988)( citing Matter of Estime, 19 I&N 450 (BIA 1987)). 

On appeal, the petitioner submitted additional documentation and claimed that it was still in 
operation. 

On February 13, 2013, the AAO issued a Notice of Derogatory Information and Notice of Intent to 
Dismiss (NDI/NOID) the petition.1 No response has been received by this office. For the reasons set 

1 As noted in the NDI/NOID, alien beneficiaries do not normally have standing in 
administrative proceedings. See Matter of Sana, 19 I&N Dec. 299, 300 (BIA 1985). It is 
important to note that while it may present the opportunity to enter an administrative finding 
of fraud, the immigrant visa petition is not the appropriate forum for finding an alien 
inadmissible. See Matter ofO, 8 I&N Dec. 295 (BIA 1959). Instead, the alien may be found 
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forth below, the AAO will dismiss the appeal with a finding of misrepresentation against the 
petitioner and the beneficiary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004 ). The AAO considers all pertinent evidence in the record, including new evidence if 
properly submitted upon appeal. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b )(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

As set forth in the AAO's NDI/NOID: 

The AAO hereby issues this Notice of Derogatory Information and Notice of Intent to 
Deny pursuant to 8 C.F.R. § 103.2(b )(16)(i) the petition and informs the petitioner and 
beneficiary of derogatory information pertinent to this proceeding, pursuant to 8 
C.F.R. § 103.2(b )(16) which provides in relevant part: 

(i) Derogatory information unknown to petitioner or applicant. If the 
decision will be adverse to the applicant or petitioner and is based on 
derogatory information considered by [U.S. Citizenship and Immigration 
Services (USCIS)] and of which the applicant or petitioner is unaware, 
he/she shall be advised of this fact and offered an opportunity to rebut the 
information and present information in his/her own behalf before the 
decision is rendered, except as provided in paragraphs (b )(16)(ii), (iii), and 
(iv) of this section. Any explanation, rebuttal or information presented by 
or in behalf of the applicant or petitioner shall be included in the record of 
proceeding. 

During the adjudication of the appeal, evidence has come to light that the petitioning 
business in this matter: has been dissolved. See attached print~ 
outs from the State of New York official website which indicates that 

was dissolved on April 27, 2011. If the petitioning business is no longer an active 

inadmissible at a later date when he or she subsequently applies for admission into the United 
States or applies for adjustment of status to permanent resident status. See sections 212(a) 
and 245(a) of the Act, 8 U.S.C. §§ 1182(a) and 1255(a). Nevertheless, the AAO has the 
authority to enter a finding of misrepresentation, if during the course of adjudication, it 
discovers fraud or a material misrepresentation. 
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business, the petition and its appeal to this office have become moot.2 In which case, the 
appeal may be dismissed as moot. 

A. In the director's NOIR, the following discrepant issues were raised: 

The tax returns submitted in support of the instant petition contained a 
different federal employer identification number (FEIN) than the FEIN given 
for the employer on Part 1 of the Immigrant Petition for Alien Worker (Form 
I-140). A FEIN is a unique tax identifier issued by the Internal Revenue 
Service (IRS). The regulation at 20 C.F.R. § 656.3(1) provides that an 
employer intending to permanently employ a foreign worker must possess a 
valid federal employer identification number (FEIN). The director found that 
the use of different FEINs on the tax returns and on the Form I-140 called into 
question the bona fides of the job offer and the ability to pay the proffered 
wage of $51.83 per hour (annualized to $107,806.40) to this beneficiary, as 
well as the multiple beneficiaries for whom the petitioner has filed Form I-
140s.3 

1. The director also questioned the bona fides of the job offer noting that the 
petitioner claims to be doing business as "consulting/medical supplies," as 
stated on Part 6 of the Form I-140, but the tax returns submitted describe the 
business activity as computer consultant. 

2. The director concluded that it did not appear that the petitioner is a valid entity 
and requested that the petitioner submit evidence of its bona fides including 
articles of incorporation or any documentation (e.g. advertisements, yellow 
page listings, brochures, and invoices) to establish the nature of the business it 
conducts and to verify the validity of the job offer extended to the beneficiary. 

2 Where there is no active business, no bona fide job offer exists, and the request that a 
foreign worker be allowed to fill the position listed in the petition has become moot. 
Additionally, even if the appeal could be otherwise sustained, the petition's approval 
would be subject to automatic revocation pursuant to 8 C.F.R. § 205.1(a)(iii)(D) which 
sets forth that an approval is subject to automatic revocation without notice upon 
termination of the employer's business in an employment-based preference case. 

3 The regulation at 8 C.P.R. § 204.5(g)(2) states, in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ability 
at the time the priority date is established and continuing until the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be in the 
form of copies of annual reports, federal tax returns, or audited financial 
statements. 
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The AAO hereby amends this request to include certified state of New York 
copies of the petitioner's articles of incorporation, certified state copies of 
every annual report that it has filed since its inception, as well as IRS certified 
copies of its federal income tax return transcripts submitted directly to the 
AAO in a sealed envelope with the seal unbroken for the years 2008, 2009, 
2010, 2011 and 2012. 

Similarly, the AAO requests that the petitioner submit copies of its state 
income tax returns in a sealed envelope with the seal unbroken for the years 
2008, 2009, 2010, 2011, and 2012, as well as copies of its state quarterly 
wage/unemployment reports for all quarters from 2008 to the present, to be 
directly submitted to the AAO in a sealed envelope with the seal unbroken. 

It is noted that on appeal the petitioner did not address any of the issues raised 
in the director's NOIR, claiming that it was not received, although it was sent 
to the petitioner's address of record, and submitted only a copy of a federal 
income tax return with a different FEIN as is listed on the Form 1-140. The 
petitioner is requested to submit copies of its federal income tax returns that it 
claims to have filed for the years 2008, 2009, 2010, 2011 and 2012. 
Additionally, for each beneficiary that the petitioner4 has filed a Form I-140, 
please submit: 

• Full name. 
• Receipt number and priority date of each petition. 
• Exact dates employed by your organization. 
• Whether the petition(s) are pending or inactive (meaning that the petition has 

been withdrawn, the petition has been denied but is not on appeal, or the 
beneficiary has obtained lawful permanent residence). If a petition is 
inactive, provide the date that the petition was withdrawn, denied, or that the 
beneficiary obtained lawful permanent residence. 

• The proffered wage listed on the labor certification submitted with each 
petition. 

• The wage paid to each beneficiary from the priority date of the instant 
petition to the present. 

• Forms W-2 or 1099 issued to each beneficiary from the priority date of the 
instant petition to the present. 

4 If a petitioner has filed multiple petitions for multiple beneficiaries, the petitioner 
must establish that it has the ability to pay the proffered wages to each beneficiary. See 
Matter of Great Wall, 16 I&N Dec. 142, 144-145 (Acting Reg. Comm. 1977). See also 
8 C.P.R. § 204.5(g)(2). 
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3. Relevant to the bona fides of this petition, the AAO notes that the state 
Department of State Process address to which the New York DOS will mail 
rocess if accepted on behalf of the entity is stated to be 

_ according to the online state corporation records. 
This is also the same address given for another petitioner, 
which you, claimed to additionally represent as a Form 1-140 
sponsor of foreign workers. 

4. It is further noted that you, . were arrested on 
October 11, 2011, pursuant to a federal indictment that charged you with 
multiple criminal counts, including conspiracy to commit immigration fraud 
(18 U.S.C. §§ 1546(a), 1001), false statement to immigration authorities (18 
U.S.C. § 1546(a) and (2)), and mail and wire fraud conspiracy (18 U.S.C. §§ 
1341, 1343). 

5. Finally, it is observed that the beneficiary's educational credentials are 
deficient. It is noted that the beneficiary has been sponsored in two previously 
filed Form I-140s. The first Form 1-140 was filed in August, 2004 and was a 
self-petition seeking the beneficiary's classification as a first preference alien 
of extraordinary ability as a "marketing specialist." With that application, he 
alleged to have only two years of training at a Polish as stated on an 
English translation of a certificate issued on May 29, 1990. In the instant 
petition, on the ETA Form 9089, the beneficiary claims to have a Bachelor's 
degree in Business and Economics from Agricultural University 
completed in 1991.5 Since it is questionable that a Bachelor's degree would 
have been omitted in a claim to qualify as an alien of extraordinary ability in 
the previous Form 1-140, combined with the fact that the dates of completion 
of these separate credentials appear to be inconsistent, along with the fact that 
the original Polish credentials have never been submitted, the AAO finds that 
the beneficiary's educational claims appear to be misrepresented. Please 
submit: 

a. Certified copies of the original Polish educational credentials to be 
submitted directly to the AAO in sealed envelopes with the seal 
unbroken from all of the beneficiary's claimed schools together with a 
certified English translation that complies with 8 C.P.R. § 
103.2(b )(3). 6 

5 Based on the beneficiary's date of birth, he would have been 19 or when completing this 
credential. 
6 8 C.P.R. § 103.2(b )(3) provides: 

Translations. Any document containing foreign language submitted to [USCIS] shall 
be accompanied by a full English language translation which the translator has certified 
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It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such 
inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. at 591-92. 
Further, the multiple visa petitions filed raises concerns in light of the numbers of 
employees claimed and regarding your ability to pay the proffered wage of this 
beneficiary in addition to the other beneficiaries for whom you have petitioned. It is 
further noted that the AAO may consider a finding of misrepresentation or fraud against 
the beneficiary unless the discrepancies discussed above regarding his educational 
credentials are resolved and his original credentials are submitted directly to the AAO as 
instructed above. 

Moreover, any such concealment of the true status of the organization by the petitioner 
serious! y compromises the credibility of the remaining evidence in the record and raises a 
consideration that a finding of material misrepresentation may be made if warranted by the 
record. The AAO may consider such a finding in this matter. See Matter of Ho, 19 I&N 
Dec. 582, 586 (BIA 1988)(stating that doubt cast on any aspect of the petitioner's proof 
may lead to a reevaluation of the reliability and sufficiency of the remaining evidence 
offered in support of the visa petition). See !d. 

Pursuant to section 204(b) of the Act, US CIS has the authority to issue a determination 
regarding whether the facts stated in a petition filed pursuant to section 203(b) of the Act 
are true. 

A labor certification is subject to invalidation by USCIS if it is determined that fraud or 
a willful misrepresentation of a material fact was made in the labor certification 
application. See 20 C.F.R. § 656.30(d) which states the following: "After issuance 
labor certifications are subject to invalidation by [USCIS] . . . upon a determination, 
made in accordance with those agencies, procedures or by a Court, of fraud or willful 
misrepresentation of a material fact involving the labor certification application." 

Section 212(a)(6)(C) of the Act governs misrepresentation and states the following: 
"Misrepresentation. - (i) In general. - Any alien who, by fraud or willfully 
misrepresenting a material fact, seeks to procure (or has sought to procure or has 
procured) a visa, other documentation, or admission into the United States or other 
benefit provided under this Act is inadmissible. "7 

as complete and accurate, and by the translator's certification that he or she is 
competent to translate from the foreign language into English. 

7 Although the immigrant visa petition may present an opportunity to enter an 
administrative finding of fraud, the immigrant visa petition is not the appropriate forum 
for finding an alien inadmissible. See Matter of 0, 8 I&N Dec. 295 (BIA 1959). 
Instead, the alien may be found inadmissible at a later date when he or she subsequently 
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As outlined by the Board of Immigration Appeals (BIA), a material misrepresentation 
requires that the alien willfully make a material misstatement to a government official 
for the purpose of obtaining an immigration benefit to which one is not entitled. Matter 
of Kai Hing Hui, 15 I&N Dec. 288, 289-90 (BIA 1975). "The intent to deceive is no 
longer required before the willful misrepresentation charge comes into play." !d. at p. 
290. The term "willfully" means knowing and intentionally, as distinguished from 
accidentally inadvertently, or in an honest belief that the facts are otherwise. See 
Matter of Healy and Goodchild, 17 I&N Dec. 22, 28 (BIA 1979). To be considered 
material, the misrepresentation must be one which "tends to shut off a line of inquiry 
which is relevant to the alien's eligibility, and which might well have resulted in a 
proper determination that he be excluded." Matter of Ng, 17 I&N Dec. 536, 537 (BIA 
1980). Accordingly, for an immigration officer to find a willful and material 
misrepresentation in visa petition proceedings, he or she must determine: 1) that the 
petitioner or beneficiary made a false representation to an authorized official of the 
United States government: 2) that the misrepresentation was willfully made; and 3) that 
the fact misrepresented was material. See Matter of M-, 6 I&N Dec. 149 (BIA 1954); 
Matter of L-L-, 9 I&N Dec. 324 (BIA 1961); Matter of Kai Hing Hui, 15 I&N Dec. at 
288. 

A finding of fraud requires a determination that the alien made a false representation of 
fact of a material fact with knowledge of its falsity and with the intent to deceive an 
immigration officer. Furthermore, the false representation must have been believed an 
acted upon by the officer. See Matter ofG-G-, 7 I&N Dec. 161 (BIA 1956). 

Based on the foregoing, as the record contains discrepant information relating to the 
petitioner's actual and legal existence, the AAO intends to consider dismissing the 
appeal with a finding of fraud and/or material misrepresentation against the petitioner 
and the beneficiary. A finding of misrepresentation or fraud may lead to invalidation of 
the labor certification (Form ETA 750). See 20 C.P.R. 656.30(d). 

applies for admission into the United States or applies for adjustment of status to 
permanent resident status. See sections 212(a) and 245(a) of the Act, 8 U.S.C. §§ 
1182(a) and 1255(a). It is further noted that the law generally does not recognize 
deliberate avoidance as a defense to misrepresentation. See Bautista v. Star Cruises, 
396 F.3d 1289, 1301 (1st Cir. 2005); United States v. Puente, 982 F.2d 156, 159 (5th Cir. 
1993); see also, Hanna v. Gonzales, 128 Fed. Appx. 478, 480 (61

h Cir. 2005) 
(unpublished) (an applicant who signed his application for adjustment of status but who 
disavowed knowledge of the actual contents of the application because a friend filled 
out the application on his behalf was still charged with knowledge of the application's 
contents). 
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The AAO requests that if the petitioner's elects to respond to this Notice of Derogatory 
Information and Notice of Intent to Deny, that it address each of the issues discussed 
above and provide all of the requested evidence. 

You are permitted a period of sixty-five (65) days in which to submit a rebuttal or 
respond to this notice. Please be advised that 8 C.F .R. § 103 .2(b )( 13)(i) provides that 
the failure to respond to a request for evidence or to a notice of intent to deny by the 
required date may result in the petition being summarily denied as abandoned, denied 
based on the record, (including a possible finding of misrepresentation), or denied for 
both reasons. The failure to submit requested evidence that precludes a material line 
of inquiry shall be grounds for denying the petition. See 8 C.F.R. § 103.2(b)(14). A 
request for withdrawal may not prevent a finding of fraud and or misrepresentation. 
Please send your response to the return address on the first page, and attach a complete 
copy of this notice to the top of your submission. 

As noted above, no response to the AAO' s NDI!NOID has been received by this office. Accordingly, 
it appears that willful misrepresentation as to the bona fide nature of the job opportunity, the 
petitioner's business and the beneficiary's educational credentials was made in this case by the 
petitioner and the beneficiary. 

As noted above, regarding the revocation on notice of an immigrant petition under section 205 of the 
Act, the Board of Immigration Appeals has stated: 

In Matter of Estime, ... this Board stated that a notice of intention to revoke a visa 
petition is properly issued for "good and sufficient cause" where the evidence of 
record at the time the notice is issued, if unexplained and unrebutted, would warrant a 
denial of the visa petition based upon the petitioner's failure to meet his burden of 
proof. The decision to revoke will be sustained where the evidence of record at the 
time the decision is rendered, including any evidence or explanation submitted by the 
petitioner in rebuttal to the notice of intention to revoke, would warrant such denial. 

Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988)( citing Matter of Estime, 19 I&N 450 (BIA 1987)). 
In this case, the evidence contained in the record at the time the decision was rendered, warranted 
such denial for good and sufficient cause. In this matter, the petition' s approval was properly 
revoked. 

By submitting falsified documents to include a labor certification with inaccurate, false 
representations, this misrepresented the bonafide nature of the job opportunity, the petitioner and the 
beneficiary have sought to procure a benefit provided under the Act through willful misrepresentation 
of a material fact. Because no independent and objective evidence has been submitted to overcome, 
fully and persuasively, our finding that the falsified documents have been submitted, we affirm our 
administrative finding of willful misrepresentation. This finding shall be considered in any future 
proceeding where admissibility is an issue. Further, the AAO hereby invalidates the ETA Form 9089 
pursuant to 20 C.F .R. § 656.31 (d) based on the willful misrepresentation. 
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act 
8 U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 

FURTHER ORDER: The AAO finds that the petitioner and the beneficiary willfully 
misled DOL and USCIS on elements material to the alien's 
eligibility for a benefit sought under the immigration laws of the 
United States. The labor certification application is invalidated 
pursuant to 20 C.F.R. § 656.3l(d) based on the misrepresentation. 


