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The net current assets listed above may be used to demonstrate the ability to pay the difference 
between the proffered wage and wages paid to the beneficiary for 2002 through 2011, as follows: 

Year Difference between the proffered wage Net Year(s) in which the net 
and the wages paid to the beneficiary current assets current assets exceeded the 
(the amount of the deficiency in the amount of the deficiency in 

wages paid to the beneficiary) the wages paid to the 
beneficiary 

2002 $4,747.20 Not submitted 
2003 $6,775.20 $50,797.00 X 
2004 $12,827.20 $43,726.00 X 
2005 $11,627.20 $27,394.00 X 
2006 $12,147.20 $17,074.00 X 
2007 $9,622.46 $5,424.00 
2008 $25,147.20 $1,946.00 
2009 $25,147.20 $2,171.00 
2010 $25,147.20 ($17 ,658.00) 
2011 $25,147.20 ($14,032.00). 

The petitioner had sufficient net current assets to pay the difference between the proffered wage and 
the wages paid to the beneficiary for 2003, 2004, 2005, and 2006. However, the petitioner did not 
have sufficient net current assets to pay the difference between the proffered wage and the wages 
paid to the beneficiary for 2002, 2007,7 2008, 2009, 2010, and 2011. 

Although the director stated that the petitioner established its ability to pay the proffered wage for 
2002, the record does not support this finding. In nine of the tax returns provided, the petitioner's 
actual net income is found on Schedule K and was lower than the income stated on Line 21 of the 
Form 1120S. Because the petitioner has not provided its 2002 Schedule K as noted in the director's 
RFE, the director's decision, and the AAO's RFE,8 the petitioner has not established its ability to 
pay the proffered wage for 2002. 

Therefore, from the date the Form ETA 750 was accepted for processing by the DOL, the petitioner 
had not established that it had the continuing ability to pay the beneficiary the proffered wage as of 
the priority date through an examination of wages paid to the beneficiary, or its net income or net 
current assets. 

7 The petitioner demonstrated that it had sufficient net income to pay the difference between the 
rroffered wage and the wages paid to the beneficiary in 2007. 

As noted above, the AAO specifically requested in its RFE that the petitioner "provide complete 
copies of [its] tax returns for the years 2002 through 2007, including all schedules and attachments," 
which was also previously requested by the director. 
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Counsel asserts on appeal that the USCIS should consider the petitioner's bank account statements in 
determining whether it has the ability to pay the proffered wage. Counsel's reliance on the balances in 
the petitioner's bank accounts is misplaced. First, bank statements are not among the three types of 
evidence, enumerated in 8 C.P.R. § 204.5(g)(2), required to illustrate a petitioner's ability to pay a 
proffered wage. While this regulation allows additional material "in appropriate cases," the 
petitioner in this case has not demonstrated why the documentation specified at 8 C.P.R. § 
204.5(g)(2) is inapplicable or otherwise paints an inaccurate financial picture of the petitioner. 
Second, bank statements show the amount in an account on a given date, and cannot show the 
sustainable ability to pay a proffered wage. Third, no evidence was submitted to demonstrate that 
the funds reported on the petitioner's bank statements somehow reflect additional available funds 
that were not reflected on its tax return(s), such as the petitioner's taxable income (income minus 
deductions) or the cash specified on Schedule L that was considered above in determining the 
petitioner's net current assets. 

Counsel's assertions on appeal cannot be concluded to outweigh the evidence presented in the tax 
returns as submitted by the petitioner that demonstrates that the petitioner could not pay the 
proffered wage from the day the ETA Form 9089 was accepted for processing by the DOL. 

USC IS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of Sonegawa, 12 I&N Dec. 612 
(Reg'l Comm'r 1967). The petitioning entity in Sonegawa had been in business for over 11 years 
and routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. Her 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and universities in 
California. The Regional Commissioner's determination in Sonegawa was based in part on the 
petitioner's sound business reputation and outstanding reputation as a couturiere. As in Sonegawa, 
USCIS may, at its discretion, consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. US CIS may consider such factors as the 
number of years the petitioner has been doing business, the established historical growth of the 
petitioner's business, the overall number of employees, the occurrence of any uncharacteristic 
business expenditures or losses, the petitioner's reputation within its industry, whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
US CIS deems relevant to the petitioner's ability to pay the proffered wage. 

In the instant case, the Form 1-140 states that the petitioner has been in business since January 1, 
1998. The AAO notes that this may be a scrivener's error as the prior Form 1-140 filed for the 
instant beneficiary states that the petitioner has been in business since January 1, 1988. However, 
both Form l-140s conflict with the Connecticut Secretary of State website which states that the 
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petitioner was incorporated on June 11, 1979. The petitioner's tax returns, listing the same Federal 
Employer Identification Number (FEIN) as the one listed on the Form I-140, state that it was 
incorporated in January 1988. Doubt cast on any aspect of the petitioner's evidence may lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support qf the 
visa petition. Matter of Ho, 19 I&N Dec. 582, 591-592 (BIA 1988). It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by independent objective evidence, and 
attempts to explain or reconcile such inconsistencies, absent competent objective evidence pointing 
to where the truth, in fact, lies, will not suffice. /d. This calls into question the longevity of the 
business. The petitioner did notsubmit any W-2 Forms that it issued the beneficiary for 2008, 2009, 
and 2010 as requested by the AAO. The failure to submit requested evidence that precludes a 
material line of inquiry shall be grounds for denying the petition. See 8 C.P.R. § 103.2(b)(14). The 
petitioner has not provided any evidence of its reputation in the industry. While the petitioner's 
gross receipts have grown since the priority date, the petitioner has not alleged or documented any 
uncharacteristic occurrences to explain its ability to pay the difference between the proffered wage 
and the wages paid in 2002 or after 2007. 

The Form I-140 states that the petitioner employs 12 workers. In response to the AAO's RFE, the 
petitioner claims to employ 20 workers. However, the petitioner's reported salaries and wages are 
not substantial, given this number of employees. The figures reported on its tax returns suggest that 
many of the 20 employees may be employed part-time. The petitioner states that it "currently 
employs 20 full-time and part-time employees," but does not indicate how many are full-time or 
part-time. Given the wages paid to the beneficiary to date, it appears that the beneficiary may only 
be employed part-time. 

Additionally, it is unclear that the beneficiary will be employed full-time. The Form I-140 states that 
the beneficiary will be paid $12.09 per hour ($25,147.20 per year). The record demonstrates that the 
beneficiary has not been paid this amount, and the beneficiary's personal tax return in the record for 
2003 states his occupation as a custodian. This casts doubt upon whether the beneficiary has or will 
be employed full-time by the petitioner. The job offer must be for a permanent and full-time 
position. See 20 C.F.R. §§ 656.3; 656.10(c)(10). DOL precedent establishes that full-time means at 
least 35 hours or more per week See Memo, Farmer, Admin. for Reg'l. Mngm't., Div. of Foreign 
Labor Certification, DOL Field Memo No. 48-94 (May 16, 1994). Thus, assessing the totality of the 
circumstances in this individual case, it is concluded that the petitioner has not established that it had 
the continuing ability to pay the proffered wage. 

The evidence submitted does not establish that the petitioner had the continuing ability to pay the 
proffered wage beginning on the priority date. 

Beyond the decision of the director, the petitioner has also not established that the beneficiary is 
qualified for the offered position. The petitioner must establish that the beneficiary possessed all the 
education, training, and experience specified on the labor certification as of the priority date. 8 
C.F.R. § 103.2(b)(l), (12). See Matter of Wing's Tea House, 16 I&N Dec. 158, 159 (Acting Reg. 
Comm. 1977); see also Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg. Comm. 1971). In evaluating 
the beneficiary's qualifications, users must look to the job offer portion of the labor certification to 
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determine the required qualifications for the position. USCIS may not ignore a term of the labor 
certification, nor may it impose additional requirements. See Madany v. Smith, 696 F.2d 1008 (D.C. 
Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red 
Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

In the instant case, the labor certification states that the offered position requires two years of 
experience in the job offered. On the labor certification, the beneficiary claims to qualify for the 
offered position based on experience as a cook for from June 1997 to June 8, 
2001, the date of signature. 

The beneficiary's claimed qualifYing experience must be supported by letters from employers giving 
the name, address, and title of the employer, and a description of the beneficiary's experience. See 8 
C.P.R. § 204.5(1)(3)(ii)(A). The record contains two undated letters from the Financial Administrator 
of The first states that the beneficiary worked there "for the year ending 1999, 2000, 
until September 16, 2001. The second letter conflicts with this letter and states that the beneficiary 
worked there as a cook from June 1997 to September 2001. Neither letter states whether the 
beneficiary was employed full-time or part-time, preventing the AAO from determining the length of 
his employment. 

The evidence in the record does not establish that the beneficiary possessed the required experience 
set forth on the labor certification by the priority date. Therefore, the petitioner has also failed to 
establish that the beneficiary is qualified for the offered position. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed. 


